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PREFACE, 


Some months ago, I was asked by my friend My. 
Hagan to compile a “Tandy Book on the Law of 
Mastor and Servant,” which his numerous and ardu- 
ous duties, as Iirst Judge of the Small Causo Court, 
Onleutia, gave him no, loisuro to undertake, In 
thus taking upon myself tho labour demanded of 
mo, I, at loast, can lamout with my readers, that 
thoy should not have had tho immodiato bonofit of 
Mr. Iagan’s assistanco in tho considoration of a 
subjoot so important 10 overy houso-keoper. 

I cannot, howover, let theso pagos go forlh to 
the public without oxpressing my gratitudo both to 
My. Magan and his colloaguo, My, Ninian Thomson, 
nob only for tho valuablo suggestions thoy have 
made to mo whilo tho worl was in the course of 
preparation, but also for their kindness in examin- 
ing many of tho -prbof shoots, especially thoso in 
which I havo sot forth thoir opinion (seo pages 19 
and. 20,) on one important and fundamontal point of 
the subject, wilh my criticisms thorcon, It must-be_. 
admitted that £ have tho misfortune to differ from 
thom, and 1 should not bo doing justice cither lo my 
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reatlora or mysolf, were T to allompt to concent the 
facl. ‘ 

I oxpress my opinion with great hesilation, con. 
trary ag il is to that of Judges whose knowlodgo is 
probably deeper, as thoir oxporionco is necossartly 
much wider, than my own. I cannot bub think, 
howovor, that if tho ordinary contract bolwweon a 
a mastor and his native domostio sorvant is gov. 
orméd by any “custom” at all, (which £ doubt,) 
it isa “oustom,” ratking an implied contract, that 
the monthly servico may bo pub on ond to by 
olthor party on giving a fortnight’s nottoo, or pays | 
ing a fortnight’s wagos. Such a cuslom was appr 
ontly rocognised, and gained tho foreo of posl« 
_ tive law under Regulation VIL. of 1810, which 
Ba bo found quoted in tho toxt (pp. 16-19), Tho 

Tawi Pogihepoated, but tho ousiom may possibly 
Fay dowt' to tho ptogont timo, An implied aon. 
findt of “a fortnight’s wages, or o forinight’s warn. 
ing,” would bo intolligible and ratignal; tho notion 
that the law protects the mastor fréin suddon aban. 
donment of service, but refasds to soo any nood 
of & converse protootion 40 tho sorvant, whon tho 
mastor turns him out of Wi¥iieans of Hving, fs 
ia ‘intelligiblo nor rational,oxcopt in.so far as 

it "may be extromoly convenient for the minster: 
& purge which cannot bo rogoardell ay’ said. 
ty sby soy impartial mind, Sorvints may be 
onadiono bub the law will not assume: thote 
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criminality: nov will an unequal application of; tho 
law cuvro it, 

Such an ulterly one-sided proposition cannot, T 
think, upon any principle of Jaw, equity, justico, ox 
good consoiencs, be construcd 10 have xocciyod tho 
sanolion of reasonable custom, or form tho basis of an 
implied contact. The practice of dismissing a sor 
yant, who is said to have been hired by tho month, on 
& momont’s notice, and paying him wages only up 
to tho timo of his dismissal is daily followed; 
but tho practico is, in my opinion, the more oxer. 
cise of avbilrary power by tho stronger partly. 
Whon tho servant says, “you ongagod mo for a 
“ month, and Lam bound to sorvo you Lor a month 
but tho mastor says, “you aro bound to servo me 
‘for a month only if it pleases me to keep you for 
90 long: ibis diflewll to understand how thoro 
could over havo beon any contract or agreomont 
a all botwoon tho partios, Low can they be said 
lo bo “agvocdupon tho matter whon thoy put tivo 
such different constructions on what las takes 
placa betwoon them? Under thoso olvoumstanoes, 
Lshould be inclined to Ubink (hal the sor'vant tt 
at Uborly also to pitti ond to Lhe relation bajsv 9 
himself and, hig amastar wheyovor, and lowehe 
a et syed that “whother tho’ mastor . pone 

nee 1 Lhe servant loft or “rogigued-the. 
serviod." Ul Mibige would bo entitled to rocoive 
wages, quaiumiagryih fox the work actually pay, 
formed. 
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The opinion of the Small. Cause Court Judgas, 
the soundness of which I have thug ventured: to 
callin question, has probably by this timo gained 
such hold in that Court, that no singlo Judgo. of 
-the Court would fool inclined, of hhimsclf, to. rule 
tho contrary; bub tho question can hardly be said 
to havo boon authoritatively decided until it shall’ 
havo: beon considered on a reference to the High 
Court.« “i 

Tho law cortainly appears to be in an ungottlod 
sstate, and it might bo avell for tho Legislature to 
vonsidor what notion, if any, should be taken for, 
tho purpose of moro accurately doflning tho relate’ | 
ive. positions of the partis, and tho nature and 
‘conditions of the sorvico, x 

“Nhe daily papors.are constantly Allod with: come 
tgjahout pho: roguorios committed: hy servants 
fn-souto form or ahothor, and against which, fvom 
tho. diffoulty. of ‘obtaining: ovidonco suflloient fora 
conviction, there is porhaps novadequato chalk.” 

aTdo.not think, -howover, that: tho oxisting Inw 

ig, in-this:-respeot, at all’ to blame, Tho impunity 
enjoyed by: servants mainly arisos from the incons 
vonience to which masters aifo neoossarily subject, 
iu hae oh ea and entre: af brid i 








PROTACE, a 


of--theb: ‘own,’ cannot, 3 omy. not 2080 
thoy must necessarily suffer. 

Suggestions haye been put foewaid for sr allsoabions 
in tho law, under which a master might have the 
power of inflicting moderate personal chastisoment 
on his sorvant for negligence, or other misconduct, 
inshis. sorvico,. But,.as a matter’ of practical: ex: 
perience, is it too much. to say that masters. ara 
often already suffleiontly apt to “assume a power 
if they havo it not,” in. the direction indicated, 
and -assume it with comparative impunity ?-The 
strongth ofa chain is tho strongtli of its weakest 
ink the Logislature,.then, may avoll hesitate; bor 
fore giving to an ignorant, a-hasty, or ‘inootisiderate 
master the power of. * taking the law into hig: own 
hands,” ; 

Qn another point, nearly related. to tlie, my 
fxiond Mr, .Montriou, » Seafor momboy. of the bar, 
now practising ‘before, tho High. Court, .and-who- 
was for somo, tinta. Magistrate. of Caleutia, has 
placod at my disposal the following copy of. an.ox- 
traot from: a lobior by My, J.P. Grant, Offleinting 
Reorotary to the Indian Law Commissions 
tha LOth January, 1888: i 
16. The Soventh Law napagel yy the 

isteate is. one: to enable the Calgutta 
if fine servants for misconduot i inset 

puisoning® then.” If the miscon- 

nelitute- an. “offence ‘of itgelf, 
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guch as is rocognized hy tho Commissioners aga fk 
subjet for tha Poul Law, tho onavlmont of the 
Penal Code would cnuhlo the Magistrates to [ine tho 
offondors in all cases. Bub if il bo a mera livenelt of 
coulvact of service, Ue Cominissionors have already 
in a noto on tho Ponul Codo given their reasons for 
thinking that such misconduct is nob a fil subjook 
for tho Ponal Law, and ought nat to bo punishable 
cither with fno or imprisonment,” 

‘The note referred to in tho abovo oxtrach is ns 
follows :— 

Noto P.—On tho chaptor of the Criminal Breach 
of Contracts of Servivo (1). 

“Wo agreo with tho great body of Juvisiy in 
‘thinking thal, in geénoval, © mare breuch of con« 
*yact ought not to bo an offonco, but only to bo 
"tho snbjool of a civil action. 

“Mo this genoral rule there are, however, some 
“ excoplions, Somo breachos of voulrach are very 
“Tikely 4o causo ovil, such as no damages, or only 
* vory high damages, cans vopair; and ara also vory 
“likely Lo bo committed by persons from whom it 
“is cxocedingly imaprobablo that any damages can 
“ho oblained. Such breachos of contract are, wo 
* congsivo, proper subjects for Ponal Legislation.” 

Tho Commissioners then show tho necossily fox 


‘ 


balsa broaches of lawful contracts cntored into 





a) Roport of tho Indian Law Comsmussionora on tho Penal Corte, 
1887, p. 87, 
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by polanquin-bearors ond coolics, for allondance 
on @ travollor, and conveyanco of +his baggage from 
placo to place, within tho contomplation of tho 
Ponal Law. Mo also with rogard to porsons who 
contract to take caro of infants, of tho sick, and 
of tho holploss. 

So also with regard to contracts ontored into 
by scamon to sorve on board morchant ships; those 
Jailer, howover, havo no place under tho Penal 
Codo ag ib now stands, thoy can bo troated only 
under the Morchant Shipping Acts. 

The Commissionors go on,to say :—“ Tero wo are 
“inclined to stop. Wo havo indeod boon urged Lo 
go furthor, and to punish as a criminal overy 
* monial servant who, before the expiration of tho 
“orm for which he is hived, quils his employer, 
* Bul it docs not appoar to us that, in tho oxisting 
“stale of the markot for that description of labour 
“in India, good mastors aro in much danger of 
“)oing voluntarily dosorlod by thoir monial sor 
*vants, or that tho los$ and inconvonionco occa- 
“sionod by the suddon doparturo of a cook, 1 
“groom, a hurkaru, or a khidmutgar, would often 
“bo of a vory sovious desoriplion, Wo aro greatly 
* apprehensive that by making these potty breaches 
“of contracts offonces, wo should give, nol pro- 
tection to good maslors, but moans of oppros- 
* sion to bad onos.” 

Tt is necossary to look al the quostion impar- 
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tially; to ‘consider not only how the ‘fulerasts af 
tho mastor, but how those of the sarvant also may 
be .affected. Oan any ono aay thal tho romarics 
just quoted aro not oqually applicable to the atate 
of things as they exist in tho prosont day ? 

The work has grown undor my hands to a size 
lavgor than was a6 first intonded. I havo freoly 
ayailod mysolf of the assistance afforded by tha 
vory learned work by Mu. Manly Smith on the 
same subject. Many loading anthovities quoted hy 
him hayo also boon roforred to by mysolf; but in 
quoting {vom tho reports, which, in all enses, T 
havo oxamined, I havo oxtractod moro ox less of the 
argumont, facts, or judgmonts as scomod to mysoll 
desixable,. Bosides those quoted by Mr, Smith, I 
have selected othors of moro vecont dato, and algo, 
wherevor possible, tho decisions of Indian Judgos, 

Tf tho stylo in which the book is written may be 
thought too conversational, it arisos from au en. 
deavour to avoid dynoss and technicality, 

Tho Appendix contains all the scetions of the 
Penal Code which appeared tomo to linvo any 
bearing on the main subject of the worl; and with 
rogard to offences committed by sorvants, T have 
thought it moro convenient to notico thom briefly 
under tho parlioular sections of the-Ponal Cade 
which would govern them, rather flan in the body 
of. the work, 

Act XU. of 1869, relating to hreachog of ‘con- 
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tract by artificors, workmen, ‘ond labourors, ‘ond the 
Aots relating to labourers, imported into Assam, 
&e,, nY0 also given, with notes and an abstract. of 
tho docisions npon those Acts. Also short abstracts 
of vopealed rogulations relating to Calcutta, Bomo 
poxtions of the. Merchant. Shipping Acta, the Post 
OMeo. and Railway Acts, might also perhaps have 
boon added. with advantage; but IT have fomud to. 
make tho work too cumbersomo for gonoral use. 

Although I havo chiofly had in viow tho vola. 
tion. oxisting botwoon native domestic servants and 
thoix European mastors, my object has heen rather, 
by familiar cxamplos, to illustrate principles of 
general application; not so much thoso which aro 
applicallo morely to particular classes of porsons, 
oy undor oxtraordinary cirounstances. 

In tho hopo that thoso pages may provo proflt- 
ablo.in a-social, as woll ag in.a commoreial, sons, 
I -ylold them up to tho consitexagjon of a disuem- 
ing public, 

Cinron 0, Sconor, 


Oatourra 
Ootgber,. 1870. 
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* MASTER” . « SERVANT.” 


I 


* 

Tru word “sorvant,” in its ordinary colloquial sonse, is 

“lie suas “ehboe tiko usually wndorstood to mean servants of 
the ont “bouvoon ..tho-domestic or menial class, but in its 
muster and errant. logal acceptation it includes any one 
who is bound to perform services, on tho authority and for 
tho benofit of nnothor, his master,’ whethor those services 
aro vendered gratuitously ox for o stipulated consideration, 
Although tho chiof object of the presont short troatiso is 
to disquss tho volation of a master towarde his domestic 
sorvents, their mutual obligations, rights aud Habilities, it 
will bo necessary in so doing to glance frequently at the 
position of clerks, Iwborers, avtificors, railway omployés, 
seamen, &e,, all of whom aro properly. classed under: the 
title of servant, ‘Cho genoral principles which govorn tho 
Jaw of master and servant, whether the latter be one of the 
domestic class, ox bulong to somo ono of the othor classes 
montionad, aro identicnl, 

It is porkaps difficult to any oxnctly what is included 
in the torms domestic,” “monial,” or “ houschold” 
sorvant. Tho words are synonymous,.and imply residence, 


aud the porformanco~ of -houyohold warlk.. (inter mania), 
B 
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within the walls of the masta'y house er compan, the 
whole time and Inhour of the sorviant hoing entirely ut the 
master’s dispoanl. Jn this country the dearer, ayah, dhitle 
mulgar, couchman, ayer, cook, purkal-peller, seutlion, woul 
mehter, and perhaps adder (or gurenor) would he within the 
torms “honsohold servaite? In Nowlan vo dddatt (a) it 
was hold drat a gardoner on E100 a your, whe vesided ina 
detached house belonging to his mastor, was a omenial servi, 
Tt has boon decided, however, Vat a daszee (ov (oiler) working 
some hours # duy in the house on monthly wages, da nob a 
hrouschold servant; oven if he is a servanl ob Wl Pileroe 
Mathai v, A. K. Corfield (b), Tr thot case the Chief Tustieo 
of the Supreme Cowt of Bombay (Yardloy,) oxpressed o 
Aocided opinion that ho was not a sorvant ab all.” 

A contract as betweon muster md servant may he cutored 
into between any favo porsons of full age, when the person 
employed is not oncuntbered by any previous arigagamont 
which would interforo with, or dofeat tho object of, hig new 
omployment, Ho or sho mush bo porfootly freo to mentor 
into the now contract. 

According io English law, © married woman haa no powar 
to ontor into a contract oxcopt as tho agent of hor lished 
Manby vy. Scott (c), but hia authorily to her, onwbling her to 
hiro all such sorvants as might de necossury ov suilable to their 
condition in life, would gonorally bo impliod + aud tho Inwhnnd 
would be held liable (o romunerato the servant for tho servives 
vondered by him, The question, whether or not the wilt lat 
such authority, is ono of fact, Lo ho deckled according to the 
circumstances of onch caso. Whon the husband and wila are 
living together, his authority to hor to hiro servants woulithe 





@ = 3, Or. M. and 2, 54, 
@) 4, Dombay, 1. 0, Appondix, 22. Bow post, App. 
(ce) 2, 8m, TL, 0, 347, wud note p. BBL. 
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proanmad ; tho huxband would ave to show thal the sarvants 
Wore uunecessary, or suporilnous, or thal he had oxpressly 
forbidden his wile lo hive thom, When’ they do not echabit, 
the prosumption (in cither caso vobultable) would bo rathor 
the othar way.—Aainwariny vy. Leslie (a), And tho porson 
who songht to make the lnsband Hable ona contract entered 
into by tho wifo under such civermstinces, would have to 
show that sho lad hor husband’s authority, or that she 
was not in sulliciontly independont circumstances. Clifford 
v, Latton (b), . 

When the wife is living apart from the lusband against 
his will, and without any adoquate reason, sho cannot bind 
him by any contract entered into*by hor. ‘Lhe presumption 
of agoney arising fram cohabitation, has been extonded to 
ousay whoro a man cohabited with a woman who was nob 
his wife, bul boro his namo,—-7Futson v. Threkeld (ce). 

Tho samo principlo also governs the cay whou tho wifo, 
instend of living, becomes horself tho sorvant of another. 
Tor husbuut has aright to havo her socioty and how assist. 
oneo in his business and domostic affairs, and ahe ean, theres 
foro, enter inte no contrast to plaeo her services at tho 
disposal af antathor, without his conaont, achial or prommad, 
Ter wagon are due to, and should be paid to, her lowhand ; 
sho can only yecaive Chom as hie agunb audharizad hy him ta 
do sue Qgley ve Clay (@). Tan unable lo say how far this 
prineiple may bo aflvated by tho dth Seation of the Tndian 
Snecussion Aat (X, of 1805) (¢-).  Thoro is no published 


(q) Mand ML, 18. 2, Gh. nnd By, 607. 
(0) MY, and AL, 101, 
2, Map, 687. 

(d) 2, Mo nnd G,, 72. 

(2) No person aliall, by marringo, arquie any intoreal in Cho prope ty 
of the porson whom he or abe imnivs, nor become ineapable of dving any 
aot in veapeet of lia ov hor own properly, which ke or aie could hase dong 
(iC suanartieds” , 
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authorily on tho subject, but poasibly it woul he helt that 
n married woman to whom that Aot would apply contd 
receive, spond, or sto for her wagos, indepondontly of hor 
hushand. Lho onrnings of a marriod woman may cortninly 
in a senso bo considerad as hor properly. ‘Tho Section 
docs nol distingnish helweon different kinda af property, ar 
properly in possession at tho time of tho mviage or nequired 
aflorwarda. 

Ido not apprehend that any objection conld ho raised 
in a suit instituted by or ngninsl a Mussulmango or 1Linleo 
Ayah, in vospoct of wages, or damago oanaed by hor nogli« 
gonco anil corolossess, whilo in service, on Lhe ground thot 
hor husband had not bomt mato a purty to the awit, In 
Sreemully Muharance Comul Cooary y. Reanick Chundey 
Neogy (a), vefore tho Suprome Conrt, Grey, C.J., aqid 
that ho was nob prepared to lay down the mle that the 
feet of a wifo suing without her hushavd couatilatod a 
sulticiont ground of demurrer, JL way a totally dileront 
onso from a Christian marriaga, * * * * Tho rule whieh 
applics to Christin marringos, where theva enn oily he one 
awifo, is not necessarily applicuble lo Mlindoos, whare there 
aro sovoral, and where tho wifo enu enjoy a sepurato 
property,” Tho samo romarks apply to Mahomedans, 

An infant or porson undot ago engaging a servant could 
not be sued as an infant so as to enforea paymont of wages 
by him; ho could repudiate tho contyach when ho came of 
ago, and, oxcopt the services rendered could ho considered 
as necessary to the infant, or proper to his station in life, he 
would not be linblo to pay the wagos claimed, Shnilarly, an 
infant can enter into a contract as servant, only on tho trap. 
position that to do ao would bo bonoficinl to him, as giving 








(a) Moniviow’s cneos in Mindoo Tinw, 681. 
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him a right of action to tho wages omned by him; but he 
onnnot be sued for any breach of tho contract, ‘lho maater 
is to blamo if ho ougages ono who, from'his want of yours or 
othor causa, is unable to understand all ho undovinkes to por. 
form, or is not suficiently steady or careful in tho porform~ 
ance of his dulios, A conLract by an infant binding him to 
sorvo during a corlain time for wages, but enabling the 
master to atop tho work whenever he choso, and to rotain 
tho wagos during stoppage, was declared 10 be wholly void, 
as not being beneficial to tho infant, And whon the servant 
waa convicted, undor 4, Geo. IV,, c, 84, see, 8, of absonting 
himself from sorvico undor such a contract, the Court of 
Queew’s Bench quashed the convielion.—2. vy. Lord (a). 

Tho law oxtonda its protection over thoso who, from want 
of yoors oy infirmity, may bo presumed to bo unablo to 
protcet themselvos. 

A. lunatic, though generally incompotont to entor into 
t contract, would be held liable to pay for such sorvices 
ag would he necessary to a person in his siluation in life, 
aud tho law would imply e promise lo pay for Uiem—Baaler 
y. Karl of Partomouth (()—and, whon the party with whom 
tho lunalio entors iulo a contract is ignorant of tho hunnoy, 
that fuel cond nol bo xob wp as a plea to an action for ser. 
vious vendorad.——Lead v. Legard (¢). Mf a Tunatio, apparently 
of sound mind, and not known to be otherwise, outers into 
a fair and bond fide contract, such contract cannot aftor. 
avarda ho aot aside, When the contraet hes been in part or 
altogothor performed, tho parties cannot bo restored to thoix 
original posilion.—Jlolion v. Camrouy (d). 


eoeistinscneertmaintecenne epenaanstte etre nance ema mt 


(a) 12, Q. B, 767. 

@) 6, B. ond 0, 170. 

(0) 4, Tx,, 090, 

(id) 2, Bx,, 487, 8 C. on npponl, 4, Ex 17. 
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A. person becomes tha servant of a tim, whe ia hired 
by ono of ils membors for the busines of the firm: 
the mombor having Une implied authority of hia coepuiier 
to do so; and the poryon xo engaged becomes tho scrvmt 
of cach of tho paituers; dnt the servis could not aflor. 
wards bo dismissed by ono member of the firm, when it is 
shown that he has not tho authorily of the other enabling 
him to do so. Therefore, when one of the pavtios ina fii 
dismissed a sorvant and gave him duo noties, but (iy other 
partnors authorized his remaining in the hous where tho 
businoss was carried on, the partner whe gave the uotiea 
to quit was liold not to ho justitivd im burning out the 
sorvanut, who refased to go foweandly, by force, his anthovity 
being only co-extonsivo with Unb of hia co<partnora— 
Donaldson y. Williams (ut). 

Undor tho Indio Companies’ Act (X. of 1866,) sev. 12, 
ol. 8, any contract “ which, if mado between private persons, 
‘would by law bo valid, althongh made by parol only, and nos 
yoducad into writing, may bo mado by parol on behalf of 
“the Company by any persons acting wider the expres or 
implied authorily of the Company.” Chis, the inforior 
servants as portora oy subordinate clerks of a Compuny, may 
‘bo engaged by word of month, by some ofleer having implied 
or oxpress authority on tho pill of tho Company to do xa, 
while tho diveclors, managers or secretary would bo nnahile to 
recover their salaries unless appointed wider tho comunon sont 
of the Company, 

A contest has somotimes arisen, whethor the contract 
between the employor aud omployed ia ono of nppronticonhip, 
or of hiring and servico. Chis must depend on the eirouters 
stances of orch cesc, Whore the main object.of the cuntract 


{ey 1, Cr and BE, 245, 
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hetwoen the partics is teaching and learning the master’s 
trade, the contract would be one of ppprenticoship; but 
whore the nfain object is to perform service for tho mastor, 
for avemunoration, irrespective of any stipulation on the one 
hand to torch, and on the other to loam the trade, the con- 
tract will be one of hiring and service, 

I may give to anothor authority, which need noi bo in 
writing, to hive servants generally on my account, o parti- 
cular sorvants for a particular purpose: I may put a baili® 
in chargo of a fum, or a manager in charge of a tea-garden 
ov indigo factory, and ho would havo from his position an 
implied authority to hire all laborors necessary for carrying 
on tho Operations of tho farm, len-gardon, or factory, Ora 
houso-keopor would havo implied anthoxity to hiro all domes. 
dic acrvants, I may authorize a person specially in a par- 
ticnlar cage to hive mo a sorvent for a special purpose. When 
such hiring takes place, T shall be bound to undertake the 
duties of mastur according to the coutract ontered into by 
my agont, 

Tho oxtont of tho agents implied authority is, as betweon, 
lie principal and third parties, to bo mcasnwed by the oxtent 
of his usual employment, for ho who accredits another by 
employing lim, must abide hy tho effects of that eradit, 
whothor tho omployex intended to anthorizo them or 
not (a). 


M, 


Tn relation of mastor and servant resis altogother upon 
contract: the servant is bonnd to 
sorve, and {ho master to employ, and 
usually 10 pay a stipulated consideration (J), Thus when 


(a) Binith’s Movonntilo Law, chap. 6, sow 1V,, p. 134, 
(4) Kent's Com, LY,, 268. 


‘Whit is Uo contrac, 
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tho soryant is hired for a definite torm and for a spevitiogd 
payment, but leavey the xevvica, withent ronsonihle aause, 
hoforo tho end of that term, or is dismissed for such asin 
gonduel ay jnstifier his disminsal, he bas uo right to wages 
for tho period during which ho bas actually served. Uf theva 
de an entira ond oxpress contrnet that cortuin wager ov 1o. 
muneraion ara to bo peid in consideration of a aqecitted 
service to he porformed, the complete porformumer of thitut 
service iy a condition precudent to tho right to ane for 
wages, none whintoyer being duo wntil ho service in com. 
ploted, Where, therefore, a man agreed to reecivy a xpaeilival 
lump stm for a voyage as & acnuan, aud ied befara tha 
completion of the voyagu, ib was held tab his representa 
tives could nol recover wages for Une aervieo ho had actually 
xondored.—Cudier y. Powell (a), A fortiort, it may be pres 
sumed that when a servant as agreed to aerve me Coen 
mouth for a certain amount of wages, aud afterwards by his 
own acl puts it ont of his own power to porfarm the xerviea 
agroed upon, (as by commilting a criminal offenen for whiels 
ho might bo arrosted, and so provonted from perfornuing hia 
work diving tho ontive portod for whiel he had agreed ta 
sorve,) the offeat would be the samo. Lhe eonld nat veaaver 
wages for the work which he had not completed, and before 
tho complotion of which no Wwagos whatever would be dav, 
Tu this commtry it would bo generally wiorstaud Chat a wore 
vant, domeatic or otharwise, ix hired at a anonthly hivhy, 
that is, from month to month, at a fixed rale of wages to be 
paid at tho ond of oach month, and that, in the absonoa, of 
any express understanding to the contrary, o right of action 
acerues to the servant only after Use completion of ark 
month, to rovover the wages duo for that month's work, 








(a) 6, Grim. Rop,, 820. 2, Sunti's Lending Cue, 1, 
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‘No presumption of n yearly hiring, as is the enso in Eng. 
land, with regard to domestica sarvants would aviso in this 
country, whore every servant, whether of tho Stato or of an 
individual, receives his snlary oy wages month by month, at 
f certain rato, 

Tt is hardly necossary in those pngoa, iutendod as thoy avo 
only to apply to contracts of hiring and sorvieo in this coun 
try, to ontor into tho question which often niises in Mugland 
as to the difforonce between yonily, monthly, or weekly 
hivings; ox what cffeat, in tho ease of a yourly hiring, tho 
resorvalion of wages to be paid quarterly, monthly, or at 
shorlor intervals, ins on tho question as to what wagos any 
servant would bo entitled to, who quits his mastor's servica 
wrongfully, or is dismissed for miseonduot during tho cours’ 
of a year, But shortly it may bo said, that if asorvant bo 
ongegod for a year, on wages lo bo aid quarterly, monthly, 
or at shortor intervals, the wages for cach month ov yuartor 
acarua duo at tho ond of cach such apacifed terms aud if 
the sorvant quits his aorvico wrongfully, or ix dismissed for 
misconduot duving tho middle of a form, ho wouht bo unshle 
to recover wages for tho period during which ho had sovved 
ainoo tho Inst poriodionl payment fol dua. 

OL Into yours, the judges of fhe Culentin Court of Salt 
Canses (and it is before thom that Ue groal majority of 
auils botwoon master and servant, capecially suita in whigh 
domestic goxvants avo intoresled, nro deeided,) havo invarls 
hae noted on the principle that the hiring of n sorvatt is 1 

ly hiring, and that whon a gorvant lenvos hia employ. 

ay Heopemully, or ia dismissed for such misoonduot as 

justiy, his‘dismiasal, in the conse of the thon eur. 

a month, tho sérvant would Joso all tight to wagos fox 
sthe time he liad aotually sorvod during Uhat month. 

Lt is but right, howover, lo say dint somo doubt oxfata 

g 
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ag to whether thia view of the coutraeh is reuly the eorreet 
one, Whethor thp coutract ix not in feet a daily living, ia 
which the wages acerue diw from duy to day; a contract 
which may bo terminated by cither party ub any timo, 
tuder which tho servant would bo entitied tu claim wages 
np to the last day of his sorvico and no mora: the daily 
wages, for mero convenience anke, belug exleulated at 
a cortain monthly rate, and paid in ono sum at tha ond 
of tho mouth, or rathor on the commoncoment of the fol 
lowing month, ‘Lhis doubt is not ontirely without founda. 
tion, Ib is a mattor of abnost duily exporienco to sno a 
servant digmissed on the moment, in the middle of a month's 
sorvico, without any notico whatover, aud for no reason 
whatever, beyond the frot, Ul, from some particular ir 

cumstanco his services are no longer required. Te is dis 
missed on the momentmy convenience, or porhapr caprice, of 
hig master, Tis wages uro paid up to the day; tho servant 
accopls them aud goes, Te never dreams of suggesting 
that ho is entitled 10 bo rolwined in the serview of hin 
omployor, until tho time for which he has bem engaged to 
sor've shall bo comploted, aud tho wagor onrned; or hit he 
is ontitlod to any remunoration forther than a sun whieh 
shall be proportionate to the number of days during which 
ho has actually served. 

I havo never heard of a aingle instance of a native servant, 
in tho position of a domostic servant, bringing an action 
against his master on the ground of wrongful dismisyal ; 
or, of one, who in any suit, claimed more than such an 
amount of vemuueration as would bo proportionate to the 
timo during which ho netually servod, pias 

‘Suits for wages aro brought daily, and avo invarigbly dis. 
missed on tho master being blo to show that tho soryant 
‘left the sorvico before tho ond of the month, or that he had 
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heen guilly of sueh mixconduct as justified Uhe maalor in at 
once dismiasing hin, 

Tho uswwl form of contract ix thin: T say to Kinveom 
Bax, “I will take you for my Adidmutyar, wd will pay 
you wages of Js, % per month 7? and Kurreoin Bux aceopta. 
Zt svoms to mo that tho natural interprotation to put on a 
contract so ontered into ia, that it is © monthly contract, 
and Unet i¢ was so intonded by both parties. Assuming, 
thon, that tho judges of the Simall Causo Court are right 
in acting on this principle, it would, one would Uhiuk, 
nocossavily follow, Lhat the servant who is dismissed without 
any notice, and for no miseonduet, in the middle of a 
month, is dismissed wrongfully, ‘and that ho would have 
right of action against his master for damagoy actually 
arising out of his (tho master’s) breach of conteact, ‘Lo 
hold otherwise would apparently bo to ny, down ono Jaw 
for the magtor ond avothor for tho servant, On what 
principle can it bo said, that if my sorvant loaves mo 
wronglully Le shall havo nothing for tho work ho Ina 
noluully dono for mo, aud yet, on Uo samo contraot, ting 
I, considering my own couvarioneo, mul Attorly disregarding 
his, may dismiss my sorvant whonaver T pleuso; Utah als 
though T agreed tis ho should gervo mo fora month, aut 
so omn a month's wage, Tonfty pak him aff aud provene 
his doing so; ant that on my so breaking tho contract, 
T shall not bo obliged to pay him moro than sult sum 
as shall be proportivnato lo tho amount of work actually 
performed by lim ? 

Tf a aorvont in this country is hardly ever known to bring 
eoentt for damages onnccountof wrongful dismissal, it is not, 
TL apprehend, becauso le interpreta the contract dilurontly 
from his mastor, or boaauso he thinka ho would not he 
enabled to bring such a anit under any circumstances, Lue 
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from the fael thal he can gel fresh omploymonl at oneo ; 
amd therefore no damage arfger fo him from the premature 
dismissal by hia former neater: or from tho fuck that hin 
master on dismissing him has paid him auch a mon of 
money 0¢ in his (tho servant’) own opinion aulllcioutly 
yomunorntes him, according lo the contract hetweon then, 

Whother tho mastex makes tha payment been he 
thinks tho sorvant is strictly and legally ontited fo it, or 
becnuse he wishes to make tho sorvant a more prosont, the 
effect is tho samo, Tho sorvant would bo wrablo to say 
that ho had sustained ony dnmoago or injury from his 
maglor’s promaturo dismissal of him, 

No doubt, if a sorvant fs conlont to consider tho ontire 
monthly contract rosciuded hy his dismivsal, and to claim 
wages only for tho work notually performed, the Convb couliL 
not, and ought nol, to givo him moro thon ho askes and tho 
sovvant would sob, ab tho samo timo, or afterwards, be pore 
mitted to consider tho contract os atill oxisting in ils ontivety, 
and demand componaatoin by way of damages nyiaing from 
is mastor’s broach of tho contract, Ifa would not ho 
allowed to blew hot and cold avilh tho saine breath, Aud 
ino suit grounded on alloged wrongful dismisanl, yo woyos 
could bo claimed aa duo for sorvices actunlly rendered, 
Such a question would bo irrolovant to tho suit, whieh hag 
vogard only to injury actually Srising to tho sovvant from 
tho breach of the contract on tho mastor’s part, ax pros 
vonting him earning tho months wages—-Coodman vy, 
Pocock (a.) 

But tho damages might includo tho arrears of wages and 
somothing move. 

‘Moreovor, if in a suit brought by tho sorvant fox wrongful 


Stennett temas Soe Sc 


@ 16,Q.3,, 676 
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amissal, it should appoar that he had vomained idle aineo 
the timo of his dismaissnl, without having mado any on- 
donvony to got fresh omploymont, this fret would ba tulen 
into consideration against him in mitigation of tho damages 
dlaimed, Lo would not bo anffored te tien Ttis own voli 
tary idlencss inlo a soureo of profit, hy any atlempt to awell 
tho clumages against his former master, “Tho lew conai- 
dgys thal ompluymont in any ordivary braugh of induslry 
on be obluined by a person compotent for the place, and 
that the unl rate of wages for such employment ean be 
proved, and that whon a promise for continuing cmploy. 
ment is broken by tho master, it is the duty of tho servant 
to use diligence to flud another employment.” —Beekhaue v, 
Drake (a). Tho servant would havo to show thet ho liad 
anstained injury, eg. had Wied to gel further employment 
auc failed, . 
Tt has been said hat, on a monthly hiring, na wager would 
he due to the scrvantuntiba full month’s work diag been pars 
formed, counting from tho timo when the hiring took placa: 
and, according ta Chis prinviple, whieh is generally and very 
properly aeled upon, a oman hired on Out 20th of Mivel 
wonld Jo winble to claim ay wages before the 20th of April, 
hia principle however may he afleeted Ly weuxtom, ot 
perhaps Coought to use tho Jess teuhnieal ward lade? or 
practice,” exivting in Ui® country, by whieh wages ave paid 
ouly on tho fist day of exch ealendur montl for the month 
previous, and this without’ regiurd to the aetital day of 
the month on whieh the hing eommeneed, Tho hiring 
is genorally cowed as from tho frat of one month; 
and whon a servant is hired on tho 20th Mareh, wages, 
proportionate «in amount to the mmnber of days ho haa 


(a) 2, TL. G. Gunes, 600, Lor Erle, 7. 
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worked in Miveh, are paid on tho Tat or, a4 ik generslty 
the onso (a), on the Tith of April, inatend of the goth 
of that month, ‘Rhis practios, therefore, may adiyet (he 
gestion as Lo when tho first portion of te Kervant’« wages ne 
duo, T hardly chink the practices las boon so well established, 
aa to have besome a aston,” 69 oy to raison iaplied 
contract that a servant hired ot the 20th af Mavah, on ns 
agreement Lo servo from mont fo month, wonld be entitlgd 
to bo paid, and o claim, on the Jt of April, auch an mmonit 
of his monthly wages aa may bo proportiopalo to the 
number of days’ worl. ho had performer in Murch, Jf he 
is go paid, ib ix only because ib ia mero conveniont to the 
master to have ono pry-day for the whole howehold, and 
not beaatsa the garvant ix entitled lo, or ix considered hy 
the master Lo he ontiled to, avy portion of the wages whieh 
ho bas not actually earned, aud which ave nat yet dua, Meat 
pryment, however, hy tho mastor, and seeeplimes hy the 
servant of wages so paid to him, would ruive # presumption 
that both pavtios intended for tho future to eonnt tho 
monil’s hive as from the first of each moth, 

he custom, no doubl, had ils origin in the conveniones 
to the State, that thera showd ho a Axed time for thy pay 
mont of all public salarics: and tho momuont ab whieh eneh 
sorvant of tho Sinte receives dig own ftdad, would sean 
algo to bo tho most convoniont (6r setiling his own privale 
dobis, including his sorvante’ wages; and thos the custom 
of considoring wages to fall duo only on tho frat of onch 
cajonday month, camo io bo adopted by the non-offloial 
communily at large. 

The question as to whether the hiring is a monthly hiring, 





{a) Tho prnslico of paying wages on tho 18th of euch month Je considered 
hereafter as al¥eoting the question of notica 
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ov only ono fram day today, nitaxk be deenkd acrundiag bs 
tho apocial ciravmataneer wider whjeh the contrat 
entered into. 

Pha, if ty bud fn Gabeutha ter a tine andy, amd any ce 
trin whon Domay leave, hire a serinit te aries at the 
rata of Its, 7 antonth, telling: bia at the sim Dice base 
that it ia uncertain how long Tomy want bom, nut that £ 
may gond him away at my time, thin wealit he a hiring 
from day to days and whenever E sent thes ser sank anay, 
he would only be entitled ta wages fir Che tinte dor biel 
actually served, wholher Unet peril shout te teow ye nore 
than a month, 

I apprehend, however, Unt Ay wneli aa agreement aa than, 
tho servant, on indinutiag to bin sunater lim wie te loase the 
sorvico, would ho entitled to nwh fine hac dimes and wages 
for the time he had worked. Tf, far iniatince, thee ses ant 
had an opportunity of antering  peranciat cynplay nut, 
if scoma unrenyonable to xappone Chat fet alent bo sont. 
pelled to loso ao adynn teenie: an opynirbunsty, aid reasate: 
in tho serview of so uuediay, who might divine lan eat dy, 
oy Togo all wages fur the work he diel tually perturateal 

Tn Rev. Great Bawden (a), nom rye hae lt as 
caller undor thera ciremmsdanes 6 Te was tear he 
could got aa uatlar, Une neato: Kisitgs Ietve cody Tenant ned 
lodging; ho waa st liberty to douse the serie, an hie 
nas waa ab liberly to aime him when he planed. 
Tho survant aotually ronnie i the situatian for more than 
a yoar Q. In the conrae of the argument in tint ease, 
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(a) 7,0, & 0, S40. 

(4) Tho quostlon in thie onus was, whether thie pautd: be eases fore ts 
yenvly tiring, 90 aa Lo ontitte the oatlor, who was a Pup es, be hte ry 
alas Of Grant Howden y n question which need net by discussed ig Habe 
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My duation Bayley obsorved, that thix, thowsh a general 
hiring, was nota hirpyg fore your.“ Under a yearly living 
{he servant ix bond to xerye, aul the inaster to employ bin, 
during a whole your? Similerly, i may he aid thet rer 
a monthly hiting, the servant is bound to averse, aul the 
maatler to enrploy him, fora whole menth.” 

Under the xulings of tho Small Conse Court, Cuteutta, 
it would, however, be considered Unt the servi wae bound 
to sorve for a mouth, and that if ho left his waaglor'n acrvice, 
he would not bo ontitled to any wages whatever, Int that 
tho master might dismiss him at any time, 6 may bo 
that when tho servant deserts his master, without giving 
him any notico whalover of hia wish and intention to 
loavo, ho is entitled to no wages. Batif a aorvant, alton give 
ing notica to a maxtor (who, widor tho contanel, ia nob 
bound to keep him), should claim his dischargé; bofors the 
ond of the mouth, and should bo rofusod both bia dismissal 
and wages for tho work porformed, T canuot mndoratand non 
what pfinoiple, oxcop) that it would bo conveniont to tho 
minator, 0 suil subsoquontly brought hy tho sorvant for wagos 
up to the time ho had actually sorved could le cdisntissed, 


Ii is of tho vory ossonco of tho contracl of ring aid 
sorvico, that tho obligation 1o,cmploy nud tho obligation to 
sorvo shonid bo reciprocn), and that whon the maxtor iy uot 
bound to employ, tho servant is not hound to servo, 

Pho following Soctions’ of Régulation VIL, of 1810 (ra» 
ponled by Act XVIT, of 1862,) support the proposition that 
tho courts of this country will not recognize as walid any 
contract bolweon mastor and sevvant in which thero is not 
perfect “mutuality” or reciprocity between the partioa ap 
to tho benofits to bo dovived from, and the liabilities to be 
inevrred under, such contract -— 

*¥, All povsons who may voluntarily engaga to serve 
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“ag workmen of any description for a 
“stipulated term, pr who may volun~ 
*tarily coutract for the performance 
of any spocific work, and who, without good and anflicient 
* aanse, shall wilfully quit the service so engaged for, before 
“the expiration of iho term agreed upon, or shall wilfully 
“nagleck to perform the work so contracted for, shall be 
deomod guilty of a misdomoanor; and, on conviction bofore 
“q Magistrate or Joint-Magistrate, shall be liable 10 a 
“ sentonee of imprisonment not exceciling one month, ‘The 
 Magistrato or Joint-Magistrate may likewise require the 
 povgons so convicled to completo thoir stipulated icrm of 
“service, or perform tho work cbntracted for, if it appear 
‘just and proper to require tho same: and any subsequont 
“ gonviction of wilful neglect to comply with such requisition, 
* shall be PRuishable by a furthor sontonce of imprisonment 
© not exceeding two months, 

“VI, Fust.—The provisions of the foregoing Section 

Abovo Boction appli : aro also declared applicable to do- 
onblo to domestio aore “‘mestia scrvanis, who may ongage 
vane to servo for any fixed torm; or 
during the porformanco of any specific aorvice, or, though 
no such ongagomont havo beon ontorod into, may bo om- 
ployed from month to mgnth; and, without good and 
suiciant causo, shall wilfully quit the service of their em- 
‘ployers before the oxpiratipu,of tho fixed term; or bofore 
tha completion of the stipulated service; or with respect 
to monthly servants, without giving provious notice for a 
period not loss than filtcongtlays. 

* Second,—In like mannor, no master, or other person, 
omploying a servant for a fixed term, or for a spooific ser~ 
vico, or from month to month, shall be at liberly, without 
ood and sufficient cause, to dischargo such servant, 


n 


Punlahmont for broach 
of continol by workmon, 
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ayainsl his will, hefore the oxpiration of (he red (ers 

or Lhe complotion,of the spevified servies ; ox WHT respeel 
*¢o servanta employed from month to month, without 
giving previous warning of the intended discharge limit 
“novia of ab last fteen daya, or paylag his wages for 
that period, 

Dhirde-Ib shall he the duty of tha Magistrates mud 
& Jotul Magistrates, on applicationtmade ta thent pant lee 
stampt papor presoribed in Section (4, Regulation 1, 
1314, (viz, Dearing a siamp of 8 minns,) to enforce tha 
provisions of the above Chuuse by causing payment lo any 
 sorvant who may be discharged in opposition thereto, off 
sam equal to half a dnth’s wages, in addition lo nny 
arrear of wages which may ho do to him at the tino of 
{Chis discharges or if tha worvant have Doon engaged for a 
Axed term, or for a spevifie service, hy causing payment 
“40 bo made to him of such sum ag anay appour fully ade« 
{quato to any loss sustained by him from being discharged 
f hofore the timo agrecd upon, 

© Foutthe~VProvided, lhowovor, that no servant elall he 
“ onliled to recoyor moro than hia wrrear of wages, whon 
“ho may be discharged for any misconditat proved to the 
aatisfaction of the Magistraty or Joint ALngistvate, and 
“ appoaring suMeionl to warrant his discharge, Nor shall 
“any workman, or servant, be liable to punishment mulyr 
© the provisions of this Regulation, when it may Loe prover, 
‘ta the satisfeetion of the Magistrate and Joint-Magivtrate, 
“that hia quitting the sorvico of lis employer, without 
‘previous notice, or beforo the oxpiyalion of a sUpulated 
*Ftorm, or without having completed tha performance of” 
“any work contracted for, was occasioned hy gros mul. 
“treatment, or by non-paymont of waxes due, or hy any 
“other cause which may appear to the Magixgute ar Jott. 
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 Magislento, sullicicnt to justify or oxeuse the act cou 
© plained of 

“VIT. Tho whole of the aontonees whic may be passed 

giontoncan of Atagie ‘by a Magistrate or Juint-Magistrate, 
fiatis opon to voutral of} “under any part of this Regulation, 
Cet oF Cihwule “will, of course, be open to the regu. 
“Tay control of the Court of Circuit of tho division, necord. 
“ing to the general ruleg in foree upon this subject.” 

The servant in all cases, when the master reseryos to him. 
self a right to dismiss him at any moment, should, as a mate 
ter of precaution, and for his own protection, be careful to 
slipulalo that ho also on his part shall bo at liberty ab ay 
tinie to determine the contract. * 

Lt has beon nocessary to dwvoll at some longth on one of 
the main principles which govern tho contract of hiring and 
sorvice under the English law. hovo aro many hero, in 
reference to whose contracts as scrvants, those principles 
would be applicable to their full extent, It might be natur. 
ally supposed that the same principles would be applicable 
to tho contract ontored into with native servants; they are 
nol, however, so applied by the Court bofore whom suils 
Uotwoen mastov and servant aro usually brought, 1 can 
alalo, on tho host possible authority, that in tho Caleutla 
Cow, of Smoll Causes, it would bo held that whonever a 
native is hived na a domestic scrvant, the hiring, so fu as ih 
touchos hia obligation to sqrve, is a monthly one, If he 
goos away in the middle of tho month without reasonable 
eauso, stich as ill-trealmont by tho master, he is oulilled 
to, no payment whatevor for the work he las actually 
performed during the broken mouth, 

Tho master, on tho other hand, is considered ontitled to 
dismiss his servant whenever ho likes, and tho scrvatt~ 
emnol recover more wages than would be proportionate to 
tho number of days he has worked ; uox would the servant 
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To entitled to bring any action for wrongful dinnaixeat. 
'Theso nulings, it is said, ave dependent on a euatom tho» 
youghily well huown to tho servunty, according to whieh 
they do nol consider Lhomselyes ontithed, on dismissal 
at any time, to more wages than would bo proportionate, 
having referonce to tho mto of wages agreed upon, to the 
amount of work dong; aud that their widorstanding of the 
contract is, that nlthough they shall bo bowed to sorve for 
the fonth, tho maslor may dismiss thom at any tine, 

Comparing tho view of tho ordinary contract belweon 
a mastor and his native domostic servant, taken hy the 
Judges of the Smull Cause Court, Culentin, with tha 
yomarks immediately preetiding it would appear that the 
law, ag laid down in tho Small Canae Court, ia not entirely 
equal as between mastor aud servant; and that ib unduly 
fayours the former. 

It may, perhaps, bo argued; if a servant considera the 
apeciat kind of omployment which ho seeks to ba yeally 
of such importanco to himsel€ that, in order to obtain 
it, hoe is ‘willing 4@ place hinwolf at so great a dtandvan. 
inge in regard to his futuro ¢eolings with his master: if, 
iu consideration of Leing ouployed ot all by somo parti= 
cular mastor, ho is willing to agrea that no wagoa at all 
shall be paid him woloss he hts worked for 0 month, and 
thon at a corlain rato for that timo; that he shall not make 
any domand for tha wages earned uutila cortain fnethar 
poriod has clapsed after tho completion of the month's wark ; 
that such agreement shall govern his conduot for so long 
as his master chooses to employ him; that lis mastor sligtl 
ho at liberty to dismiss him whonover ho pleauca, on giving 
him such an amount of pay aa shall bo proportionate 
to the numbor of days he haa worked, 

Tf this voally is, or can be implied to Lo tho contract, tho 
Court would be bound to givo effect to it, Tho Court could 
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nob entor into the quostion whother or not the servant bad 
under-valued his own services, or ovey-cstimated the im- 
portanco to himself of obtaining omployment under any 
particulor master, 

‘Khe wealth, social position, aud influence of some parti- 
cular person frequently oporales on the mind of a scrvant, 
20 ag to render employment under such person peculiar. 
ly desivablo, A chance is presonted of speedily making 
money in tho sorvico and of future social advancemont, 

A. particular employment may be profitable to a servant, 
not only as giving him a right lo receive wages, but, (in 
this country, espocially,) it may bo profitable in “ porquisites,” 
“ unconsidered trifles,”? or other’ “pickings?” ond also in 
proportion as othors may be induced to pay the servant sums 
of monoy for the oxercise of his real or supposed influence 
with his mastor gn their behalf. 1t not unfrequontly hap- 
pons that a mino of wealth is thus opened to tho servant, 
for vichor than hia move logitimate sources of income could 
possibly supply. 

Tlow many domestio sorvants expect that the pfofits to 
thom, from ontering the servico will be limited to the wages 
thoy ato to rocoive? 

Vf the mastor ox mistress (loos bul make a trifling purcliase 
from somo passing low-wallah, dy pedlar, docs not the sorvant 
at onco soizo his “ dusturio?” 

Does the bill which tho Khqnsamak presonts, with a pro« 
found salaam, at the commencomont of every month, ever re~« 
present tho treo prices of ment and vegetables in the bazaar? 

Tymay bo that the words “ quo-cum-que modo rem” indicate 
4 principle too Lrequontly acted upon, without any xoforonco 
1o tho preliminary condition which might, according to tho 
satirist, justify suoh a line of conduct :— Recto, si possis, si 
non.” ‘Lhese considerations may show that there is nothing 
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yory improbablo in tho supposition that a servant may enter 
into a contract with hia mastor en Lerma apparoutly very 
unfavownble Lo himvelf, aud thet yet ha may (ta we 
colloquial pluase,) make a very good thingoel it, T need 
hardly obsorvo that the cutting off an jaregulur ov ional 
source of income to tho servant, conkl nob ha considered 
hy his mastor, or by tha Court, as damages resulting Lo tho 
servant from tho master’s breach of contract in dismissing 
ims ov that all such damages, whon claimed, must lave 
eon legitimately contemplated by tho contract, aud result 
from a breach of it, ‘Tho Court emmot look at remote 
possibilities of gain, honest or tho reyerse, nol contwmpluted 
in tho contract, as equalisiig an otheryise one-sided aang. 
ment, 

I must say, for my own part, that T would profer to rest all 
questions of contract between master myl servant in this 
country (capecinlly when there should appear to bo any ane. 
sideducss in tho conlract,) upon strict proof of tho autuat 
contract, rather than on any prosnmplion of an implicd con» 
dition th tho contract arising oul of an alleged © custom,” 
the only proof of which is, so far as J have hom able to 
ascovtain, a merely negative one, wiz, thal xuils browglt hy 
native domostio sorvnuls, ou tho grou of wrongful dis 
missal by their masfors, avo ihsolploly miknown, 

Phe faeb that no domestic servant has ever been known 
to bring a suit on the grommd of wrongful dismissal, nary 
show thal, as a rule, no damage oyor roully avigea to 2 
servant who is dismissed in the middle of n month, on 
poymont of wagos up to ihe date of dismissal: it dues shot 
prove a “custom” sufficiont to form a bay to any sutl in 
account of alloged wrongful dismissal, in cases whero it 
ean be established that damago hay actually misen to tho 
servaut from such dismissal, Whiue the contact is under 
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atood by both partics as binding them only from day to day, 
and not fiom mouth to month, no qrestion of wrongful 
dismissal could well arise. 

When o sorvant, say a bearer, goos away in tho middle 
of « month, with tho leave of his master, and a budlee, 
ay substitute, is put in by him to supply his place while he 
is away; if tho dadlee should leave beforo tho expiry of the 
month, ov should be dismissed for misconduct, neither the 
original servant nor the substitute would bo held by tho 
Small Cause Court ontitled to any wages for the broken 
mouth, 

This nust proceed upon tho supposition that the dudlee is 
roally tho scrvant ox agout of tho dearer, authorized by him 
iw do his work, and recoive his wagos as thoy fall dno, ‘That 
whou a dearer gocs away on loave, no contract is entered 
into botweon the master aud tho dudlee, wlosa sarvices avo 
acceepled as tho services of tho bearer, with whom tho 
original contract continues, That whalover remuncration 
tho budles is to roccive for doing tho work, is ontiroly between 
him and tho dearer; tho mastor having nothing to do with 
it, That the dosortion ar other misconduat of tho dudlee 
is tho desortion or misconduct of the dearer, This scoms to 
ho pushing tho doctrine of ageyey to a considerahlo length, 
mud IT do not seo, on piinciplo, why it should uot also 
bo ruled, that, for broakago, or othoy damage, causod by a 
budiee in the course of lis work, the Jearer would bo liable 
in an action, at the suit of tho master, or, of a third person, 
tho dearer, in his turn, having a vomedy against his sorvant, 
tho budles. 

* Sule botwoon mastor and servant, ospoolally na betweon. 
a master and domestic servant, are almost wmknown in the 
‘Mofussil, and I believe navor known as betwee two natives, 


Such onquivics as T have beon ablo to make of persons 


Qh CONTRACT IN WHITING, 


peculiarly compolont fo give an opinion on tho subject, tomd 
ma to believe that, aa belween a native master and a native 
servant, the ordinary contract of hiring and servieo, at a 
apecified monthly rato of wages, would be conatdared as 
delorminable by oilher parly abany moment ; and that wader 
no cireumslances would tho master be considerad hound to 
pay, or the scrvant ontitled to claim, a greater remunera. 
tion than would be proportionate in amoint Lo tho sorvies 
actually rendored; if on trial, they find they do not suit 
each other, thoy separato, 
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Tire conivach may be in weiting or not, at the option of 

When the contraoh the partios, bub in somo cases, ns in 
ret ho an writing. ensea to which, as betweon Europeans, 
tho Fnglish Staputo of Frauds (a) is applicadlo, tho contract 
must bo in writing. By Section 4) of that Statute it is 
enacted “that no action shall bo brought..... to charge 
“the defendant upon any special promise to answor for the 
 dobt, default, or misomrringo of nuothor person, ..e.. or 
‘upon any agreement that ia nol to be porformed within 
the space of one yony from the making thorcof, unloss the 
“agreomont upon which such action shall bo brought, or 
*‘gome momorandum ox not thereof, shall ba in writing, 
and signed by the party to bo charged therowith, or by 
“some other porson by him ihtcrounto lawfully authorized.” 

A. contract therefore to servo for a yon, oy moro than 
a your, in a partioulay capacity from a subsequent date— 
Bracegivdla x, Heald (b), Dobson v. Collis (a) pad this, 
though the sorvice might be terminated by threo months? , 
notice on cither side——Dodson vy, Collie (e)—-ia within 





(a) 29, Oharles 17, 0. 8, 
o> I, Be and Ald, 722, 
(“) 1, UL od , 8h 
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tho section ; and, whon in such a contract, there are precise 
stipulations for yearly payments, evidengo of a verbal agree~ 
ment for payment at shorter intorvals is not admissible.— 
Giraud ¥. Richmond (a). 

Contracts in this country for services of Inbourers, artificers, 
and workman, referred to in Acl XITI, of 1859, need not be 
in wriliug ; bul, obviously, when the contact is in writing 
the “torms of the contract” will be more distinctly before 
the Magistrate who is asked to punish a breach of it; 
nox neod contracis of the nature referred to in Section 
492 of the Penal Core (see post Appendix) bo in writing, 
oxeopt fox the purpose of proscouting a servant criminally 
for a breach of tho contract.* ‘Lhe sorvant cannote be 
prosconlod for breach of any such contract not in writing, 
nor could ho he prosecuted in respect of tho breach of any 
sigh contraal in writing which should extend over three 

* yours, Rvory contract reduced to writing should contain 
the names of the contracting partics, tho subjoct matter of 
tho contract, tho nature of tho work to be performed, the 
sovoral orms ngrecd on, and tho consideration for tho 
acrviees to bo rendered, ‘hese may bo gathered from any 
number of writings sufficicntly councelod in their senso, 
but no verbal evidenco wonld bo admissible to correct 
thom, Undor the Statule of Frauds, tho memorandum of 
agreement or agreement in writing, which should form tho 
gubjoot-mattor of a suit, must be “signed by the party to 
bo charged thovewith”’ Section 492 of the Penal Code 
says nothing about a siguature; the fact, however, that 
tho porson proscoulcd is tho person bound by the written 

* conkract before the Court, will be best shown by his signa- 
ture thereto, 
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Tn John Borradatle and another v. Chainsook Buvoyrant (1), 
tho question arosq— whether tha 17th xeotion of the 
Stalnio of Frauds was applicable to a ease where tho dolend 
ant was a Ilindoo? ‘Tho section sitys:—" No contract 
for tho sale of any goods, &e.... for the price of 010 or 
upwards shall be good excep) Uke bayer shall aceepl part 
of the goods so sold, and aolauly reecivo the smue, or give 
somothing in earnest to bind tho bargain ar in part pay~ 
ment, or that some note or memorandum in writing af the 
said bargain bo mado and signed hy the parlirs to bo 
charged by such contract ov their agents thereunto lnwfully 
authorized’? Ma, Justico Wolls camo “to the clear conch 
sion that tho Statute of Ivands did not apply to Eiuloo ov 
Mahomedan defendants,” and in the course of his judgment 
roferred to Doe dem Suvaye vy. Banthurum Tayare (h), 0s 
showing that tho Staluto of Brads was Jouked apon us 
applying only to Muropeans and uat to metives, 

In Muttya Pillai v. (estera (ce), tho question was, 
whether the Slatute of Mrauds was applicable only to enses 
where both parties are Muropenn Britieh swhjects, or also 
do thoso in which dofendants alone ara uel? and it way 
held thet tha dofendant being a Brilishshorn subject, thi 
contract “ must be governed by Buglish lnw; and thil under 
“the dth seation of the Statute of Lrands, it was necossiry 
‘that the promise of tho defondautto pny the debt olf his 
“mother-in-law showld hove bean in writing,” 

Tu the “ Addenda” yrofixod to that volume of reports 
is tho following uate on tho case by Uke Roporter:—* Pho 
decision in this case appears erroneons, ‘Tho Statute of 
Vrauds, like the Law of Limitation (arhimnahhoy vy. Silat: 


(a) 1, Ufyde, HL 
() 1, Mor, ZL. 
() 1, Macias Rep, 27, 
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Mellichund) (a) ov sot-o (Macfarlane y. Norris) i is o 
luv relating lo procedure, having referenge only to tho lew 
fort (Leroue v, Brown) (c), and the Statute of Irauds is ag 
Hitilo pavt of tho dev fort in tho Mofussil, as it is of that 
law in Lance,” 

In a yeeont caso of Sham Lal Daloll y. Saligram 
Khannah (a), the learned First Judgo of tho Small Cause 
Yourl, Caleutta, delivered the following opinion, which is 
well worthy of attention, on the point :— 

« This case was vosorved’ for consideration of tho question 
whether Section 4 of the Statute of Frauds can be applied 
to eases whore the defendant is a native of this country, 
or more striclly a Hindoo, Ié has been ruled that the 
17th scelion docs not apply to Mindoos.—Borradaile v. 
Chuinsook Bureyram (ec), But the provisions of Scction 17 
alfort tho substantive law of contracts, ‘Lhe terms are, “no 
contract shall be good,” and the substantive law of contracts 
under the chartor of tho Tligh Cowt is the ILindoo lew. 
Seation £ relates only to procedure; the terms are, “no action 
shall he brought to charge tho defendant upon any spocinl 
promise to answer for tho debt, dofwult, or miscarringo of 
mother person, wnloss Lo agrecment, or some memoran« 
dum or nolo thercof, shall bo in writing, and signed,” &e. 3 
theso words do not onder the contract void, they only 
destroy the remedy, Now in Leroy v. Brown (/) it was 
held that aud oral agreomont mado in France, and valid 
there, could nob be cuforeed by action in an English 


{a) B, Moora, T. Ay, 29.4, 

(1) 2, B. & 8, 788. 

(c) 12,0. By, 801. 

(@) Baglishnan, 12th May, 1870, 
(«) 1, Hyde, 61. 
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Cowl, if, supposing {6 lo havo heen made in Mnglud, i¢ 
could nol havo begn sued on by reaon of tho Statute of 
Prauds, * 

* Tho principle on which the decision proceeded was that 
contracts wo regulated as to their validity by the law of” 
the country whero they aro mado, but the procedure of 
every Court is vegulaled hy tho law of ity own cowry, 
TF, theroforo, the agreoment in tho present anib bo in its 
naturo within the provision of the dth section, 1 think, 
though valid by Tlindoo Jaw, it would not bo enforceable by 
action in Unis Cow't. , ho point is ono of importance, and 
likely to ocour frequently in other cases, and na tho diffteulty 
was not raised by the parties, but suggested itself to Uae Court 
alone, I showd havo yoforred tho mation for the opinion 
of the Ifigh Court, had Ieon satisfled that tho promiso 
stated in the causo of action was a “specinl promisa to 
answer for tho debt, dofaull, or miscarriago of another 
person,” within tho Statute, But 1 do not think it is. 
L think tho section rofers to guarantees for futuro debts, 
&e., and not to agroements by which a third parly agrees 
to pay tho amount of a decree already obtained, on contt~ 
tion of tho judgmont-holdor discharging tho judlgmont- 
debtor from all liability undor the devreo, 

“Tt yofers to casos whord A says to B,—*If yon will 
givo oredit to C, I will seo you do not Joso;’ not to 
cases whoro A’s language to B, is,‘ You hold a judgment 
against C, cancol it, and I will pay tho amount’ Tho 
eases ava, T think, quite distinct. Ono involves a future 
and indefinite liability. In tho othor, tho responsibility is 
present and known, and the caso must proceed,” 

In Sreemutly Juggodumba Dossee y. J. Al, Grob (a), 
a A a aE a a a 

(a) Zudian Daly Examiner, 1700 Timo, 1870, 
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Mz. Justice Norman scoms to have been of a contrary opinion, 
In the judgmont delivered by him in the onse just referred 
to, ho observed: “Au ingenious point of lav his been 
raised, The 4th section of the Statute of Tvands provides 
thal uo action shall be brought, &. The Advocato-General 
argues this lnw relates not to the contyact, but that it is a law 
of procoduro, direoting the Court how to deal, Ie roferred 
to Lerouw v. Brown (a). Tho caso is a very startling one. 
No lawyer can voad it without surprise, It has been fre- 
quently questioned, but has nover been over-ruled. But 
if that caso were law, it docs not govern the present one, 
in consequonce of 21, Geo. IIL, e. 70, sec. 17 (2), I havano 
douht this guarauleo is a matidy of contract and dealing, 
and tho validity of it, and tho decision of this Court on 
iho validity of it, musl bo decided in tho ease of Uindoos 
by tho laws and usages of tho TTindoos; but if one of tho 
partica ouly is a Gentoa, by the lew of tho defendant. 
 Phis isa matter of contract with a Tindoo. ‘This is aplea 
of sot-off, so that Grob is the aelor, and Juggodumba 
Dosaoo is clefondant, just as if to eross-suils had been 
instituted, Mov theso reasons Toam of opinion that tho 
contract of guarantee may be proved, though not put into 
writing, and, thorofore, subjact to the enquiry now to bo 
diveatod,——T fiuel the defendant “ontitled to a verdict? 


(oy 1, au, aot. 

(2) Provided, always, and bo il oftactod, fiat (he Supramo Court of Tudi« 
cate aé Hort William in Tengal shall hayo full power and authority to hoa 
and determing in such mannoy aa is provided for tint purpoao im tho said 
chavtor or letters patont all and all nannor of aolions and suits against all 
and singular tho Inhabitants of tho aaid city of Caloutta, provided that thoir ine 
horilanco nud anccossion to lands, routs aud goods, and all matters of contiact 
and dealing botwean party and party, alinll bo determined in tho eago of Maho» 
modans by tho laws and usnges of Mahomedana, and im (ho engo of Gontoos by 
tho Jaws and usagos of Gontoos, and whon only ono of the paitics shall bo a 
Muhemodnn or Gentoo, by tho lawa and usages of the dufendunls 
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Tn a suill moro recent case, Neekrant Jewaadar ve dssaree 
Pensad Cuchoorey be), iV iins beew held hy the Wigh Court, 
Caleutta, (Sir R. Couch, Cd. and Pheay, F.,) in weaxg referred 
by the Small Cause Court, that the {Ub seetion of tho Statute 
of Frands is not applicable in cases when it is sought to 
make a Lindoo defendant linble under « parol contract valid 
undor their own law. 

By Act IIL. of 1863, Bengal Code, Seelion 18, (1. v. post 
Appentlix,) Inbowers bofore being sont on to Assam, Cachur, 
oy Sylhet, must first ontor into a wrilten contract to servo 
for somo poriod not cxeceding five years; this contract 
“shall spooify the rato of wages tho Inhourer is to receive, 
‘and shall contain such pirtieulars, and bo in such form as 
“ the Licutonant-Governor of Bongal shall proseriho.”? 

The contiact (Section 10) must bo explained to the 
labourer by tho Superintendent of Labour Transports, for 
tho district in which the labourer is hired personally 5 and 
must thon bo signed in duplicate by tho labourer and by the 
person wilh whom ho intends 40 contract, or his agont. It 
must be atlostod by tho Superintendont, who must also 
cortify that he explained it to tho labourer, An abstinel of 
the contract is to be onterod by tho Superintendent in a 
Register kopt for the purpose, and (Section 20) a copy ol! 
tho abstract forwardedl to the Magistrate of tho distriat 
whore the labourer is to work, Aftor all theso prelimiunries 
aro gone through, the labouror may, (Section 21) with tho 
consont of the Superintendent, be despatched to the seune of 
his labour, 

Agreements for hiring and servico iu writing should bear 
Q stamp of cight auuas, “provided that when two or shore’ 
lotloys avo offered in evidence to prove any agreement 


> ee 
seine 


{Q) Knglishman, Ov Tuly, 1870, 
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lwtween the parties who shell havo wrilten such lebters, ib 
aludl be sulliciont if any one of audh lobtexs shall be stamped 
as an agreement” (a), 

IV. 

‘In tho last section, I endeavoured to show that, in gonesal, 
when a contract of hiring and servico has bepn cnlered 
inlay dhe master is bound te employ the servant, and tho 
servant to render tho servico agreed upon, Carrying that 
subject further, it may bo said thai—When a man has 
ouce cnlered into a contact to take auather into his ser. 
vivo, n subsequent xefusal to do so would give the person 
engaged « right of action for damages arising out of the 
fniluvo of tho employer to perform his contract; Iut 
whatover world bo » sufficiont reason for discharging a 
servant attor ho has been hired, and before tho expiry 
of the torm, would bo a sufftciont ground for uot employ. 
ing him at oll aftor an engagement to do so. On this 
punciple, where one engaged to employ mother from a 
specified futuro day, but before the day arrived, slated his 
itontion not to do go, ib was held that a right of sation 
corned bumedintely to the sorvant, who was nob obliged 
to wail till the time originally Axed for the commencoment of 
the servica, to sea whothor or not bis mastoe might not 
chango his mind. In Hoehstey vy. De La Tour (bh), Lord 
Cumphell, Chiof Justice, snid:— Tho man who wrongs 
fully ronouneos a couteack ilo which ho hes delibtvatsly 
ontored, cannot justly complain if he is immediately sued 
for & compensation in damages by the mat whom hé jing 
injured ; and it scoms reasonable to alloy pu option to tho 
tujured party eithor to suo immodiatelyior to*wait til the 
time when the act was to be dona, still holding it as prospeo 


(a) Clenoia) Stamp Act XYIUL of 1860, Sched, Wy paw. Ly 
(d) 2, Wand By, 678 y 
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tively binding for tho oxorcivo of this option, which may bo 
advantageous to tg innocont party, and cannob he yrejudi- 
cial to tho wroug-daor, . . . » Zn either cava the jury 
iu assoasing tho dumages would bo justified in looking to all 
that had happened, or was likely to happen, to increase or 
mitigate the loss of tho plaintiff? down to the duy of trial,” 
Whenever, aftor such an engagement has Deon entered 
into, and beforo tho day fixed for the commencement 
of tho sorvice, (tho master slill being veady and willing to 
perform his part of the contract, or, if ho hay refused 
before action brought hy tho servant,) circumstances aise 
which render il impossible for tho sexvant to perform hia 
part of tho contract, Uhe* master may at once rescind it ia 
toto, 

On the some principle, a servant would not be bom to 
wait till tho end of the month before bringing an action 
for wrongful dismissal, 

The Court will not iulerfero cither at the suit of the 

Wit Bis “ati sk ais master to compel tho servant apeuin 
foveospone porformunca fically to perform the servieo agreed 
of a son neh for hitug — ypon; nor, on tho other hand, will it, 

ab the suit of the servant, grant an 
injunction to restrain tho master from dismissing him. Tn 
either caso it would be impSssiblo for the Conrt to auporine 
tend the duo porformance of its deavea in ita spivit and ina 
tention, as conlemplating tho mutual advantaga of both 
partics, 

A servant might continuo in tho sorvieco, but perform his 
work in such n way that a noglect to do it allogother 
would bo prefertble, Seo Lumley y. 1ayner (a) ; seo alte ow 
thig, Parsons on Contracts, Td, 1867, Vol. IL, 526, 688, and 
Note. It would be impossiblo to Gnd ont how on the one 


a oe ren entectterntnneneternrtttitattsninnettnnienat 


(#) 1, Deer, Mand Cy GUL, 
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hand the servant, or on tho othor the mastor, should conduct 
himself’ so a8 to satisfy tho gpitit of the decroa, 

T shall only rofer to two casos: one in which an injunction 
waa sought lo rostiain a manufacturer from dismissing 
tho manager of his business; tho other in which il was 
sought Lo restrain a Railway Company from dismissing a 
contractor, In tho first enso, Stocker vy. Brocklebank (a), 
Tord Chaneollar Tord Truro said he did not recollect 
any instanco of any attempt on tho part of a Court of 
Tquily to compel the employer to retain tho servant, agont 
or manager, and not to forbear to leave him lo his remody 
at low, .... Consider what tho oflect would bo; how is it 
possihla for an employer or an? agané to go on in the 
intimate camexion whieh such n continot is ealeulated 
to avuato?~ Thoy aro io bo on tho samo premisos, acting 
in tho managoment of tho samo businoss in this caso, 
ant if thero is mutual dissatisfaction, well or ill foundod, 
it is perfootly clom that a management conducted under 
such circumstances must tond “very much to tho pro« 
judico of tho concer.” In tho second caso (Johnson 
vy, Shrewsbury and Birmingham Railway Company, (b).5 
Lord Juatico Knight Bruce said :—* Wo nro asked to com~ 
pol ono person to omploy, against his will, anothor as hig 
confidential sorvant, for dutits with roapect to tho due 
porformance of whiok tho utmost confidenco is required, 
Lot him be one of tho best aud most compotont parsons 
that ovor lived, still—if the two do not agroo—and good 
pooplo do not always agrec—cnormous mischio! may bo 
done. Aman may have ono af tho best domestic servants— 
ho may havo a yalot whoso arrangement of clothes is fault. 








(a) 20, Tn Ji Oh. Ca, 408, 
(6) 8, DoGox, M, and C., V1, 
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lesa, a conchman whose diving is oxcollont, a cook whose 
porformances aro pérfort, and yet ha may not have conti. 
denco in him; and while, on the olbor hand, all that tho 
servant roquixes or wishes (and thay reasanably enough) is 
money, you aro, on the «ther land, to destroy the comfort 
of a man’s oxistenco for e period of years hy compelling him 
to have constantly about him, in a confidential situation, ono 
4o whom ho objects, If that bo so in privata lito, how 
important do tcse considerations becomo when conneceted 
with tho performance of such dutios—dutics to socioly, as 
are incumbent on the dhectory of a Company like this.’ 

The cireumstance that tho plaintif’s reputation might 
suller from the dismissal (tom the servico of tho defendant 
was stid to bo no ground for inlorferenao, sinco snoh injury 
also might be compensated in damages, 

From tho abovo decisions it is clear that whonoyer there 
ig any breach of the contract bolweon a master and servant, 
the aggricved party must be loft to his remedy at low, de, 
to his action for damages arising owt of the Drench of 
contract which is the aubject of compluint, Tho question 
treated of in this paragraph would novor ariso in this country 
whore tho service of a more domoslic servant ia concorned ; 
but it might oasily mise in casos whiero skilled porsony havo 
beon ongaged by companics “or othor public bodies for a 
special purposo, or gonerally to aorvo in his parbicnlay capa. 
city on a coitain avlary for any,Jengthoned period of Limo, as, 
for instance, when an cugineor is ongaged by a Railway Com- 
pany, or a person is ongaged to manage a ica-gnrdon ov ins 
digo factory, or whore a private person has engaged a 
mookhtonr or Inw agont, In Ranee Asmul Noowuh vy, 
IV, Taylor (a), it was vomarked :-—~Wyory masicr and omgjoyor 





(a) 2, We BR, 807, 
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Tins an tundoulited right to dismiss his sorvant af any limo, 
Ifo ean claim no wages alter dismissal, hjs only romedly is in 
mi action for wrongful dismissal,” Andagein in 17, Taylor vy. 
Ranee Aamut Koowur (a) — A master caunot he compelled 
tu hoop in his servis, and to continuo lo employ, a servant 
whoo honosly he thinks ho has reason to doubt,” 

Tu England, whore domestic servants‘ are presumed to bo 
hirod by the year, there is a woll. 
known rule founded solely on custom, 
that the contract of sorvico may be determined at avy time 
hy either parly giving a month’s waming or paying a montl’s 
wages, When the master gives tho notice, the sorvant, who 
loaves al tho expiry of tho notiee, is entitled to such an 
amount of the year’s wagas as shall bo proportionate to the 
time he hus served; ifthe master dismiss tho servant at once, 
ho must give him a montl’s wagos in addition to what would 
bo due for the timo spent in the service, Similarly a 
sorvant may give his master notico of his intention to leave 
the sorvico, aud may givo him a month’s pay, or pormit the 
anme amount to bo deducted out of the wages carned, 
ho saryant then would ‘bo ontitled to leave al any time, 
or ho muy give a month’s notioo merely, and leave al tho 
oxpiry thereol, recviving his wages up to tho dato of his 
leaving; but if ho leaves Is mastor wrongfully in tho 
middle of his service, without any notica whatovor, ho would 
be antitled to no wages whatover in respoat of the timo duriug 
which ho had actually servetl, After notice has boon givon 
by eithor party, it may bo withdrawn with tho consoné of tho 
other; aud afler such withdrawal (which, with a view to 
prevent tho possibility of fuluro disputo on tho subjoot, 
ahgpld bo in writing), tho mutual rights and liabilitics of 


Nolica, 
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(7) 1, WR, 86. 
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the partics romain. in tho samo position ag if no notice had 
beon givon. 

On the custom of a month’s wages or a month’s warning, 
‘My, Manly Smith xomarks (@) :—~f Tt is coneoiyed Lo bo pers 
feotly olcar, notwithstanding « notion to the contrary, which 
js belicved Lo be not uncommon, thet a domostic or othor 
yearly servant wrongfully quilting his mastlor’s servico, for- 
feits all claim to wages for that part of tho curront your 
dwing which ho has sorved, and cannot, after having wil. 
fully violated the contract, according to which he waa hired, 
claim the sum to which his wagos would havo mounted lad 
he kept his contract, morcly deducling thorofrom ono 
month’s wages. his at firsl sight may appoar rather hash 
to somo; but it is believed to ho not ouly tho law, bub far 
more consistent with common sense and common honesty, 
than to allow a men, af one and lhe same moment, lo break 
a contract and claim a benefit under il, Mapovially when 
upon merely giving notice to his master, and paying (or 
agrocing to allow his mastor to deduet from the amount duo 
to him,) « month’s wages, he could lonve at any time, and the 
practical offect of adhoring to tho strict lotter of tho law is 
morely to compol the servant to givo his maslor noties when. 
he wants to lonvo, which can bo bit little trouble to him, 
and will, in most cnses, save tho master 8 good donl of m« 
neoessary inconvenience and trouble, and somotimes loss.” 

Ido not think it can bo said that any such genoral * oustom” 
oxists in this country, whothor as regards domestic sorvants, 
or servants of any othor class, by which cithor parly in, as an 
implied part of tho contract, al liberty to determine it on 
notice, or pay a proportionate amount of the month's wages, 
In order to obviate the inconvenionco likely to arise, to tho 





nnn seeaeptenentnantinatnintpesiertin 
(a) Maator and Soxrant, p. 52, 
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maator at lonst, from tho absenco of such a custom as that 
voforred 10, a practico has, in Caloutta, been vory commonly, 
ut not quite univorsally, resorted to, of keeping the servant?s 
wages half a month in arrear, the maslor paying tho wages 
on tho 16th instoad of the firsh of the month, This prae- 
tico (so far as domestic sorvants are concorned,) is tacitly 
acquiesced in by the servant, and tho recoipt by the servant 
of wages, on tho 16th of the second mouth, for the first 
month’s sorvias, without any previous demand by him that 
they should bo paid enrlicr, would be cyidence as against 
him of his having agreed to such an arrangomout as 
would workon, if not ontivoly destroy, his right to demand, 
al any lator poriod of his sorvico, (hat his wages for nny one 
month (say March) should bo paid carlicr than tho 15th of 
tho following month (15th Apvril.) 

Tho sorvant might show that the receipt of wages by him 
half a month in arvoar for any particular mouth was accept. 
od by him for tho temporary convetrionco of his mastor, 
and not intonded 10 govern the contract between them; 
but ovory subsequont xeecipt of wages so in arroar, without 
any domand that they should be paid cartier, would, I appre~ 
hond, slvongthon the presumption against Lhe servant, 

On this subject it will ba useful to vofor to Zhamas 
v. Manager of the Pioneer Prest (a.) The plain brought 
Tis suit Lo recover wages for tho months of October, Novom. 
bor, and threo days in Decombor, 1867. Who defendant 
pleaded ihal it was the custom of his Pross to distribute 
wages for ono month, towards the ond of tho noxt month, 
that, therefore, tho plaintif’ (who loft after giving fifteon 
days, notico) was not entitled lo receivo his pay for Novem~ 
ber dill tho ond of Decombor, and for Decomber dill the 
nen 

(@) 2 Agra IL, 0, Rep. Mia, 
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end of January, It was hold thal whon o scrvant loaves 
his servico after tduo nolico ho is entitled to redvive all 
pay then due to him without referonco to tho cuslum of 
tho offico or master ho serves, i 

Tho caso just mentionod only refors to a servant who has 
detminated the contract after tho expiry of notices duly given, 
Bué if ha had left without notice, ho would not, 1 imagine, 
havo been considered entillod to any wages nt all for tho 
three days in Decomber, nor would ho have been held entitled 
to claim any wages for Novembor bofore tho time al which, 
by implied or express agreement between tho partios, it was 
stipulated that they should bo paid. ‘Tho giving of notico 
by one party, and accoptdnes of notice hy the othor, raises 
tho presumption that both parties intond that the whole 
contract botweon them, and therefore oach term of that on. 
tract shall bo put an end to on tho day when tho notice shall 
expire. ‘Ihe agrecmont to postpone the reevipt of hia wages 
for a fortnight after they havo become due, may bo looked 
upon as a giving of oredit by the servant to tho mastor, 
Tho consideration for such credit being the continumeda 
of the service, Whou tho sorvica is pub on onl to hy 
mutual consont, tho consideration upon which tho credit 
is granted conses, and tho sorvant would, I apprehond, ho 
entitled immediately to claim wages up to the time whon 
tho service ig onded. Undor this view tho sorvant would 
nedossarily be entitled, immediately on leaving, to ha paid, 
or 1o suo for, all wages which bad actually become due to 
him in respect of the work performod, 

Every master can, when cngaging a servant, oxprossly 
stipulate that wagos shall ouly be paid a cortuin poriod in 
arrear, and if the servant thoroupon agrees to enter tho 
sorvico, ho will, of course, be hound by tho coudilion, In 
the abscuee of continucd acqnicsconco by the sorvant, or 
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of such expross condlilion, the Courts would bo obligod to 
hold that tho sorvant was ontitled to bedpaid, or to suo fox 
his wages og soon as they fell duo, I do not think it 
could bo implied from tho moro fact thal tho servant had 
allowod his master to keep lis wages o fortnight in arrear, 
thal ho had promised to give a fortnight’s notico or pay a 
forinight’s wages on leaving, or that Lhe master ingonded to 
give a fovtnight’s nolico, or a fortnight’s wages on dismissal, 

LT would corlainly vecommend overy master, in dealing 
with his domestic sexvanta, to adopt the practice of keep~ 
ing tho wages half s month in arrear, It acts boneficially 
not only as a cheek to provent the servant leaving his 
servico without notice on tho récoipl of his wages, but 
in othor ways not at first sight so apparoul, Thus: I givo 
tho khansamnh a yupoo, toll him to buy mo a fowl for 
which he is to pay 9 annas, and bring mo back tho chango. 
This probably gives lim a chanco of gaining » clear 
anna, besides dusdurie on the amownl ho actually pays, Ie 
brings me back a moorght whose appearance does nob 
yomind mo so vividly of a “ Dorking” as 1 might havo 
oxpocted, says “the prico was vory high in tho bazaar, 
and ho lad to givo 10 annas for il”? T answer— J told 
you to givo only 0; givo mo tho six muuay you hayo wilh 
you, I can ont tho othor out of*your arrears of wages” (a), 
Tho anna will bo produced, 

So the knowledgo that tho mastor has a fund in hand 
makes tho sorvant moro careful in handling tho proporty ho 
hag to tako caro of or koep clean. 

Many wercautilo and other firms in Caloutta require 1 
fovtnight’s notice or paymont of a fortnight’s wages from the 





(a) Who iegahty of cutting nny aun ont of a sorvant's wages ia explains 
of hovonttor, ag alao how that illegality may bo avoided, and the samo resulé 
obtainod, 
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olorks ov assislaria employed by them; they on thoir part 
also atipulate to give a fortnight’s notice or pay 0 forlnight’s 
wages Lo-4h servants on dismissal, 

‘When, in the absonco of any oxpress alipulation, il could 
be shown that such was the usual eustom of any particnlay 
firm, and tho servant ind knowledge of the custom at tho 
limo of hiring, tho Courts would hold (at both pavtios had 
ontexed into miimpliod contract to this offech, Bub when 
thore is no oxpross contract to give a month’s notics or pay a 
montl’s wages, and no evidonce of such # custom, a monthly 
servant dismissed at tho ond of the month will only bo 
entitled to wages up to and including tho month in which 
he ig dismissed, In che matter of the Indiun Companies, Act, 
1866, and of the Caleutla Steam Lug Association Limited (a), 

Whon a servant is hired (as aro, I believe, commonly thoso 
employed in printing offices) at a corlain monthly rato por 
month of thirty working days, the servant would only bo 
entitled al the end of tho month to such an amount of 
wages a3 would be proporlionato 1e tho numbor of working 
days in tho month. 

The wholo question of uolico or no notico must dopond, 
like every othor question arising out of tho contraat, upon 
whal is the actual contract between tho pariios? Ov 
what, upon all the circumstances of tho caso as disclosod, 
by tho evidenco, may reasonably be implicd to havo beon 
the contract ? 7 

It is always easy for tho parties to como to a distinct 
understanding, and in the presoncs of one or moro wit. 
nosses, as to whet tho contract, writion or vorbal, belweon 
them shall bo, 

Shall the service bo for a month, and from month to 


(a) 2, Ind, Juv, N, 8, 17 
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roonth, or from day to day? What Wy of service is to 
bo rondeved ? “What wagos or othor cdnsideration to bo 
puld? Shall the wages bo paid as thoy aceru,duo or at 
somo subseqont dato? On what notico or payment, by 
cithor party, of wages, shall tho service be onded ? 


Iv, 


I havo alroady attompted to show that in tho contaact of 
hiring and service, as in overy other 
contract, thoro must be perfec) mutu- 
ality belweon the parties, This must, however, bo under- 
stood to havo no roferonco whatevor to any apparont in. 
adequacy in tho amount of considoration for which the 
worvicos aro to bo-rendorod, 

Tho Courls cannot consider tho value of tho consider. 
ation, which may bo estimated in monoy, or in some other 
way at tho plonsuro of tho parties, All tho Court can do, 
in any suil, brought bofore thom on the footing of a coulract 
botweon tho parties, is to sco that something has been per~ 
formed on the understanding that tho porson, on whose 
Leliall tho sorvices havo beon or wore to bo performed, has 
agroed to (lo somothing, or to omil to do somothing, in 
pursuance of tho contact. Tho confidence indueei by 
wndorlaking, ovon gratuitously; auy sorvice Cor anothor, is 
a sufficiont logal considaration to erento a duty in tho por. 
formanco of it, so as to rendor the person performing tho 
sorvico liable for gross nogligenco i in his performance, —Coggs 
v. Bernard (a), dynew v. The Indian Carrying Company (b). 

The sorvant may estimate tho valuo of his sorvices as low 
was he pleases: if ho consents to work for apparently vory 
small pay, ox none at all, that is his business, 


Woagos. 











(a) 1, Smitl’s Te O., 447 and Notes. 
(%} 2 Mudias Rep, 49. 
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Unless, thorefoxe, it ean bo seen from the contract, or can 
bo implied from the circumatancos thal wnges wre to ho 
paid, tho imaster would not bo liable to pay wagea at all. 
In most cases the moro porformance of work would reiao 
the presumption that it was to be paid for, and in such 
cases the Court would award such an amount of wagos as 
should appear to be rensonablo, the amount not boing other 
wise fixed.—Bryant vy. Flight (@). Tn the caso mentioned 
thore was a, loltor writton by tho plaintiff lo defendant, tho 
terms of “vhich were sufficiont to raise an implied contract 
that at least some wages should be paid. 

But the moro performanco of work doos not necessarily vaisa 
a presumption that it is to"bo paid for; as, for instance, whon 
work is porformod by a poor relation taken into the houso 
and provided for through chavity, tho worl: in such onses 
being performed, not in pursuance of any contract, but in 
retin for the kindness shown to him by lis entortniner, 

In Davies vy. Davies (b) tho plaintifl and his wifo lived 
with his brother and assisted him in cayrying on his busi« 
ness, It was held that unless tho jwy was satisfied that 
thero was a contract, oxpress, or which could bo implied, to 
pay for such sevvicos, tho plaintil’ was nol ontilled to be 
paid any wages by his brother, In R. y. Great Bowden (c) 
alrendy veferrod to, tho conBideration for which the oxtloy 
rendered his services was simply board and lodging, for 
any thing else he could got,, ho trusted to tho liberality of 
the persons frequenting tho house: tho mastor could not 
have beon held liable to pay him any wages, When it 
should appear that some wages aro 10 bo paid, but tho 
amount is left to the decision of the master, or of a third’ 


(a) 6, M. and W,, 114, 
(2) 9 O and P, 87, 
() 7, B. and O,, 240, 
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person, tho right to suo for wagos must flepond upon thoir 
decision previously obtainod.—-Owen vy, Bhwon (a), 

Similarly, whon certain wages aro agreod upon, as ro 
munoration for a special kind of work to bo porformed, 
additional work of tho samo gort will not, in tho absenco of 
aul exprass agveoment to that effect, rendoy the servant entivied 
to on inoreaso of wages: “if Unis wero so overy porlor 
‘in a shop or clork in an offico would, upon mm incroase 
of his mastor’s businoss, bo entitled to demand an in. 
“oreaso of wages,’?—Bell v. Drummond (3) ; sco also Owen 
Williams vy. Great Eastern Lotel Company, Limited (0), 
So, a boaror would not be entitled to additional wages be« 
cause ho might have been required to wait upon a guest in 
his master’s Houso, 

With regard to tho effect of the mastor’s insolvency 

Most of insolvency UPOR tho right of the sorvant to his 
Wy, masloy on savantis wages in proforenco to othor credi- 
aight to wages, ‘ 

tors, the Indian Insolvent Act, 11 
and 12 Viel. c, 21, sce. 46, enacts that “if if shall 
appoar to any of the svid Cows for tho Relief of Insolvent 
Doblovs that any such iusolyont as aforesaid is indebted 
to any clerk or sorvant of such insolvent in xoapect of 
wagos or salary of such servant ox clerk, it shall bo lawful 
for tho said Cow't to ordor so much as shall bo duo as aforee 
said, not execeding six months’ wages or salary, to be paid 
do such servant or clorks out of tho ostate of such insolvont, 
and such servant or clerk shnll bo at liberty to prove and 
yooeivo dividends for nny sum not oxecoding such last-mon~ 
tioned amowut.” 

-" Tt tho matter of the Indian Companies’ Act, 1866, 
Bela tete iets len ee 
(a) 4, O. ond P,, 08, 


(b) Penko, 46, 
{o) Coryton, 78, 8. 0, 2, Hyde, 160, 
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and of the Caloutla Steam Tuy dasaciation, Limited (a) 
upon the adjudication of claims aguinst tho Company, 
tho captains and crows of theix sloamors olaimod to be 
ontitlod, in addition to thoiy pay for tho month in which 
thoy had coased to sorve Lo Company, to another month's 
wages in lieu of notice, Tho stonmers wore laid up on 26th 
May, and tho captains and evows dismissed, Tho ordor 
to wind up the Company was mado on tho Lh Juno, 

Maophorson, J., was of opinion, that the caplaina and 
crews wore only ontitled to pay for tho month in which thoy 
wore dismissed, Thoy woro monthly -servants, and thero 
was no evidonce of any contract to givo a month’s notico, 
nor of any custom to pay a month’s wagos in liou of notico. 
Whore no carlior notico was givon tho winding wp order 
was notice of dismissnl.—(Jn che matter of the General 
Rolling Stock Company,’ Limited) (2%). As to scrvauty of 
Companics having right to prove in preferenco to other 
creditors, he was awaro that in the case of the Ayre Bank (a) 
My. Justice Phear had ordored prymont of wages to clerks 
and servants preforentially, but tho deoision of tho Master 
of tho Rolls in the caso just quoted, and which ho folt 
bound to follow, was to tho contrary offoct, 

He subsequoutly held (@) thal tho oaplains and orows 
were ontilled to rank pyroforontially, and to bo paid thoi 
wagos in full in priority 40 tho oleim of othor creditors, 

Although, as has boon said slrondy, whon a sorvant is 

under a contrnct 10 servo from month 
Perr at Perr of to month, no wagos ave duo for any 
wht eee or habihty ono month until tho completion of tho 
month’s work, yot, according to wallx. 
(a) 2, Ind, Jury N.S, 17%. 
@) 1,0. R, Bq, On, 816, 
(oe) 2,Ind dim, N.S, 819, 
(@) 27h Soph, 1806, 2, Ind, Tus, NA, pe 1% 
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established custom in Bngland, raising implied contract. 
with voforonco to tho peculiar ciroumsianges in such a caso, a 
domestic servant would bo ontitled on his master’s death, 
whonever it might occur, to claim from the mastor’s represen. 
intives wages up to tho day of the master’s death; and, on the 
othor hand, if a sorvant diod, the servant's representatives 
could olaim from the mastor a like sum. But domestic ser. 
vanis in England avo taken out of tho general rulo of law only 
hy vonson of well-known ostablished custom operating in 
thoir favour. Tt may bo that a similar “ custom’ governs 
the caso in this country; but this is not so cloar, Tf 
thore is no custom tho contract alono must bo looked at. 
It may woll bo, indeed it scoms obvious, that if a mastor, 
who may dismiss his scxvent at any time, dies, his death 
oporates as a dismissal by him in terminating tho coutract 
botwoon tho partics, and tho scrvant is ontitled to wagos 
up to the time of his dismissal, 2. ¢., his master’s death; 
but on tho other hand, if a sorvani is bound to serve 
the samo master for « whole month and dics in tho middle 
of it, why should his roprosontatives claim as duo to him 
what he could not claim as duo to himself had ho lived, 
and loft tho sorvico without his mastor’s consont before 
tho ond of the month? It may bo arguod thal in such a 
aso tho servant could not Io said to have dosorted his 
mastor, or loft him voluntarily: his death was no act of 
his own, tho ovont which terminated tho contrnot boing 
tho act of a suporior powors it would he hard, theroforo, if 
his veprosontatives, whose livelihood porhaps depended on 
tho carnings of the servant, should not reeciye tho full 
pricd of tho Inbour actually performed by him, But this 
is only « plea ad misericordiam. Were tho Courl to bo 
influonced by such an argumont, it would dopart from the 
torms of the contract, which tho sorvant on entoring the 
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sorvico, had agvond should bo binding upon him, and of 
which the maslor Would (in tho wbsence of somo rocognived 
oustom raising an implied contract in relation to the eby 
cumstances of the caxo) bo siviclly and legally ontitled to 
the full benofit. 

Whilo on the subject of wages, il will bo well to point 
out, that 4 sorvant is ontilod to he paid the ful? amount 
which may havo acorued duo under his contrast, 

The practice which is foquently resorted lo of stopping 
or “cutting” a cortain amount out of a sorvant’s wages, for 
damages sustained through his idicncss or nogligence, cun- 
not, in tho absence of an agreement belween the parties, or 
of acquicsconce by tho sorvant, bo recognised by tho Court, 

Tho only civil remedy a mastor has against his sorvant 
for idleness, disobedience, cnrclessnoss vesntling in broken 
crockery ov othor damage, or in fact nny other dereliction 
of duty, is by an action against the servant. Such damngo, 
as that montioned, could not oven be pleaded by tho master 
as a “set-off” to.a claim for wages. ‘They oan ouly 
form the subject of a soparate suit by the master ngainst 
the servant, But whoro it can be proved to havo beon 
part of the original contract, that tho sovyant should 
pay out of his wages the valuc of damage dono to his 
master’s property hy his own ‘onrelossness or nogligones, that 
would be held tantamount to an agreement thaf the wages 
should be paid only after deducting the valuo of tho things 
lost ox injured.— Le Loi v. Bristow (a), But if a master on 
paying his servant’s wages should say to hin— You broko 
this vaso, and for your carolessness you must give ino a 
yupeo, or I will dismiss you from my servico”—if* tho 
sorvant prefer to remain in the service, and aurreutlor the 
yupoo claimed ; this would bo snoh an acquiasconce in tha 
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(a) 4, Oump,, 184. 
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*entling’ as would bo a bar to any ofvoqynt suit by 
the servant for tho rupec, 

Whon a suit is brought against the mastor by asorvant for 
arrows of wages, or for an amount slopped out of thom; and 
the mastor has on his side a good cunse of action against tho 
sorvant ; tho best, in fact, tho only legal, plan for tho master 
to adopt is to instiluto a cross-suit againsl tho sorvant, IIo 
should apply to the Court to make his summons against 
the servant returnable so as to have the two suits heard 
al tho samo time. ‘Che cross-deerees would be set off, one 
agninsl tho other, 

Assuming then, as would most probably bo the caso, 
that tho maslor had not stoppad-out of his sorvant’s wagoa 
any disproportionate amount, but had xathor undor-csti- 
mated than cxaggorated, as shown by the amount “cut,” 
tho damagos he had sustained through his sorvant’s neg. 
ligenco; tho result of the oross-suits would ba decidedly 
unfayourible to the servant, Wore this explained to the 
sorvant by his master at tho timo of the “outting,’ no 
objection would probably bo xeised by the servant to tho 
forfeiture, 

Tn ovory case the master must consider, under all the 
cirotmstancos, how fara suil brought by him against the 
sorvant would be likely to behefit him. Tn any cnso it is 
the only remedy of which ho can legally avail himself 
when {ocling aggrieved by his,scrvant’s breach of contract, 

I may also be pormittod to remark in this place that in 
no case can the master be permilted to take the law into 
his own hands, and seck a romedy againgt tho idleness or 

snogligenco of his acrvant by tha iniliclion upon him of 
personal chastisoment. Beating a servant at once gives him 
& good ground Lor lonving the sorviee, and he may at once 
claim wagos up to the day of his departure, 
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‘A master who heats Diy servant mnsl, moreover, tomembor 
that ho not ouly Itys himself open Lo en action of damages 
for tho nasault (in which the servant would prolly recover 
aaum of money at least equal in amount to what ho could 
have carned, had his master’s conduct permitted him Lo res 
main in tho service), but also to a oriminul proscaution for 
 gsault,” ov “ uso of criminal force,” or fox “causing hit.” 
Tho master must, if ho pleads provocation (which is an nd. 
mission of tho assault), remombor that only “ graye anil 
sudden provocation” will mitigate the offonco, Tow far tho 
provocation is “graye and sudden” onough for tho purpose 
is a quostion of fact to be decided according to the cireum. 
stancos of each particular case, 

Tlaving regard to the principle contained in Section 05 
of the Ponal Codo (q. v. post Appondix) which, I think, 
would not be altogether inapplicable, tho provocation muat 
be such as would, whon given lo a man of ordingry sonso 
and tompor, bo reasonably supposod sufficiont to bring 
ahout tho assault, But a sorvant or other person who com. 
plains of on assault or of hurt having boon caused to him, 
must also keop tho samo principle in viow, Lb must bo 10. 

membered that provocation when proved doas nob mugo tho 
offence, it merely operates in \ mitigation of the punishment, 
Somo punishmont, howover slight, must, on conviction for. 
an assault, bo awarded, 

as 

‘When ono has undertaken to porform work na tho servant 

Duly of sorvant toto Of another, ho is bound to onler the 
nanstor. ‘service at tho timo agroeil Upon, or 
he will vondor himsolf liable in an action for demoges ine 
consequence of his breach of the contract. [Ho must ro- 
main in the service for tho specified time, quilting it only 
aflor such customary notice, or on anch conditions as may 
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havo beon oxpressly or impliodly stipulaiéd for between tha 
partios, fhe leaves tho sorvico without reasonable enuso 
bofore tho expiry of tho term, ho will, as has boon already 
shown, lose all right lo wages for the work performed 
during tho broken period of his service, 

Tt may bo diMleult to say what would “bo reasonable 
cause” for a servant leaving his master without notice and in 
tho middle of a month :—such as he could afterwards roly 
upon in bringing a suit for wages up to the timo when he left 
the service, But beating, continued abuse, and perscention 
or other ill-troatment of a servant would be such cause, 

It is stated in Blackstone, Vol. 1, 428 (a) that “a mastor 
may by law correct his approntico for negligence or other 
misbehaviour, 80 it be dono with modoration: though if 
tho master or master’s wife beats any othor -sorvant of full 
nge, it is good cause of departure.” 

Ido not think that the moro failure of the master to 
pay wages for tho fist month whon due, would be 
“ yonsonubla cruso” for a servant wader a monthly contract 
loaving his master without notice in the middlo of the 
Yecond month, At least ho ,conld not, aflor voluntarily 
abandoning tho service, without notico, and without causo, 
hofore tho oxpiry of tho xorond month, bo entitled to any 
wages for work dono during that month: beewuse no wages 
for that month would bo duo, until the full month’s work 
had beon completed. Te quuld sno for and reoover all 
wages, actually and fully carned, and he could bring his suit 
for such wages without leaving tho servico, 

It may bo suggosted, howevor, thal a native domestio 
servant who should venturo to bring an action against his 
master, whilo yet in his service, would very soon gel his 
dismissal. In such a onse ho would be ontitled, at lenst, 
‘40 wagos up to the time of his dismissal, 
Ea) Kaur’ BAition, 1867, Volk, py 08. 
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‘The sorvant myst be honest and diligont in the serviced, 
he must not only obey all tho lawful commands of his 
master, and do all such work as reasonebly falls within tho 
scope of his employment, but ho must also conform to the 
genoral rules of his mastor’s household, 

* &A bearer could not bo lawfully called on to do the work 
of a Mehter, Khidmutgar, or Cook, butif ho, at his masters 
roquest, choose to do such work, he could nol, in tho absence 
of anagroomont io thal offect, claim additional wages for 
doing it; the Khidmutyar could not refuse Lo put 1 ham on 
the table, on the ground that to touch swine’s flosh would be 
a defiloment to him: ho must havo known that such duty 
would fall, necessavily within tho scope of his omploymont as 
Khidmuigar, ond o willl refusal by him to perform such 
worl would entitle the mastor to dismiss him at once. 

Assuming tho servant to be working under a monthly 
contract, he would not, after dismissal for misconduct in the 
middle of s month, be able to recover wages for tho broken 
poriod of his service. —-Lurner v. Robinson and Sandford (a), 
Tt would bo diffleult to distinguish, on principle, botweon 
tho caso of a sorvant who wrongfully dosorts his maator 
before the expiry of hig torm: of sorvico, and that of n 
servant whose dismissal by lis mastor in tho middle of 
a month is brought about solély by his awn misconduat, 

Tho servant is bound 10 talo all duo and proper onro of 
his mastor’s property, whether goods or animals, undor his 
chargo, If, owing to hia gross negligonce or cavelossnaas, 
they axe destroyed or injured, ho would be bound to compon« 
salo his master in an action for damages brought against 
him in consequence of such negligence, should tho mastor - 
think it worth whilo to bring an action, If circumstances 
showed him to be guilty of deliberate mischiof he gould, of 
course, be prosscuted, 


(a) 6,0 and By 16, 
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Bul tho servant would not be liable iffthleves broke into 
his mastor’s house, and slole the plate or other valuables, 
or if, being sent with money to buy somo articles, ho wore 
robbed or had his pocket picked.—MWalker vy. Guarantee 
Association(da). 

A, sorvant would be justified in committing an assaull, or, 
under corlain cirveumsiances, even homicide in protecting 
his mastor’s property. Tle may do such acts for tho protes- 
tion of his master’s properly as ihe master himself might 
havo done, 

The sorvant is answerable to his master for nll money or 
goods recoived on his account, and generally to him only: 
he can recognise no other titlosthan his master’s. On his 
yefusal to deliver them whon demandod, tho master may 
bring an action for their recovery, 

Phe presumption of law is in favour of the servant, whon 
by an habitual course of dealing, the sorvant roceivos money 
and passes il over to his master, ‘Lhe latter, in bringing an 
action against tho servant for moncy not paid, will havo to 
show not only that tho servant recoived the money, but 
failed to pny it over to him, 

But whon s servant has received such goods knowing that 
his maslov had no right to thom, ho may hand tham over to 
the true ownor, who may in general suo tho porson in whose 
possossion ho finds his goods, to recover them or thoir valuo, 
he queation, howover, of Dy sorvent’s or agont’s linbility to 
a third porson for proporty roccived on his master’s account, 
ox for contracts ontored inlo on his master’s behalf, will bo 
moro conveniently considered hereafter, 

‘ho servant is bound to indomnily his master against 
whom on action has beon brought in consequence of some 
Ipc enact mde erences ala wclcrpet sete 

(a) 18, Q By 27% 
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frond o wrongful kel commilted by Lhe sorvant-—JTussey v, 
Pacy (a) 3 and tho verdict obininad agninst tho master would 
De evidence of the amount of the dumagos sustained by tho 
wrongful act of the sorvant, but not of the act itsoll (2). 

‘When the masier sues Lhe sorvant for pn indemnity under 
such circumstaucos, tho wrongful nel complained of must 
bo proved without reference lo tho ovidonco adiucod prow 
viously, in the suit brought by tho porson primarily injured 
against the mastor, . 

Tho principle is the same as that which governa tho case 
when a man who has beon convicted of an ayanlt in a 
Criminal Court, afterwards sues his ncensor for damngoy, 
alleging that the prosecution was malicions and without 
foundation, Tho dofendaut could not rely on tho provious 
conviction of tho plaintiff by the Criminal Court, "Ihe frat 
of the assault must be proved in the civil action. All Bukeh 
Doctor v. Sheikh Sumiruddeen (c). The witnesses, who aro 
prepared by their cvidenco to prove a particular fact on 
which the whole causo depends, must bo brought before the 
Court which has to try tho fret and tho plaintiff or defend. 
ani, as the caso may be, has a right to damand that thoiy 
evidence shall be submitted lo the test of eross-examination. 

Laying stated shorily tho genoval duties of tho aorvant 

Dutics of tho master 10 tho shastor, it naturally follows to 
towards tho sorvant, considoy what ave the reciprocal duties 
of the master towards the soryant, Ie must permit tho 
servant to enter the servico at the time from which ho: 
promised lo employ him—Jochsler vy. De La Your (a); ov 
tho servant will have an action against him for broach 
of the contract, 
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Ifo must gonerally pormit the servant to romain in the 
servico for the full term agrecd upon; but it has beon 
alrondy shown that a uative domostic servant, on monilily 
wages, may, if the rulings of the Small Cause Court, 
Caleutta, be correct, bo dismissed at any time the mastor 
pleases, on payment of wages up to the date of his dis« 
missal, 

Tho causos which admit of a master summarily dismiss. 
ing a sorvent wilhoub notico, hayo been thus classified by 
Mr. Manley Smith (a). : 

I. Wilful disobedicnce of any lawful order, as whon a 
farm servant vefused to do a particular piece of work at 
dinner time—Spain vy, Arnott (0) } or whore a house-maid, 
alter pormission vofused, persisted in leaving hor master’s 
houso without leave for tho purpose of scoing a sick mothor,— 
Liner vy. Mason (ec), In tho latter caso there wes nothing 
to show that the master was aware of the causo of his 
scrvant’s disobedicnco ; but Lord Wensloydale, thon Baron 
Parke, was of opinion, that oven if he had notice of the cause 
of her request to absont herself, “it would not be sufficient 
“to jualify hor in disobedience to his order, hero is not 
‘any imporativo obligation on a daughter to visit her mother 
undor such ciroumstances, althongh, it may bo unkind and 
 yncharitable not to pormit hor.” 

A. domostic sorvant who contyary to his master’s orders 
should sleop out at night, or who aflor warning should carry 
lighta or fivo about when ho had been told not to cary 
thom or commit nuisanco about his master’s promises; or an 
ayah, who having agreed to porform all work which might 
do negessary in atlendanca upon a child or hor mistress," 








(a) Maator and Sorvant, p. 76, 
(8) 2, Stark, 266. 
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such as washing soiled clothes, &c., and should afterwards 
say that she would not do such work when ordered, would 
be properly diamissed, 

TI, Gross moral misconduct, peouniary or olhorwise, 
such as tholt—Cuaningham v. Fonblanygue (a) ; ov omlcuzlo» 
moni of his master’s property--Brown y. Croft (6), citod in 
Tuner y, Robinson wd Sandford ; ov vopoated drunkenness. 
— Vise v. TVilson (0). 

UI, Inbituat negligonco in business, or conduct caleu» 
lated seriously to injuro his mastox’s business—Rodinson v. 
Hindman (d) ; as whore a foreman advised an apprentice 
to quit thely master’s servico and go to Amoricn—Ziunar 
vy, Robinson (c) } or o clotk at a yearly salary, (who also 
at cortnin periods received a proportion of the profits ov 
a gratuity), for claiming to bho a partner, as ho thereby 
disclaimed boing a scrvant—<Amor y, Fearon (f) ; or whiove 
a clerk, wha recoived a sum of money from his employors, 
with ordoxa to apply tho monoy to “ business purposos,’’ but 
applied somo portion of tho money to the payment of his 
own salary.—Smilh vy, Thompson (g), In that caso il was 
hold that i¢ was not necossmy that tho alerk should have 
heen fond guilty of any moral turpitudo 3 if his spproprin« 
tion of the monsy was wrongful, or contvary to ordors, that 
would he enough to justify hig dismissal, 

In Reid, v. Beotl Thomeon & Co. (h), tho plainuif, who 
had been guilty of frequent acts of insubordination, was 
held to haye been properly dismissed, More vonial fwulta 
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aro not suMlciont, tharo mist bo somoiliftg gross, im therases 
committed ov omitted to waant a summary dismissal, 
—llam v, déustern Bengal Raihoay, Company (a), 

IV. Incompeteuco oy pormanent disabilily from illness, 
On this head reference may be mado to ZZarmer vy, Cornes 
dius (b), and Cuekson vy. Stones (ec). Tn the Intier caso, it 
was decided, that the temporary illnoss of a servant worked 
no suspension of wages under a contract which had not boen 
rescinded, but that the contract might be rescinded if tho 
illness bo of a permanent nature, 

As to incompetence being a good ground of discharge; in 
Owen TVilliams y. Great Eastern Hotel Company, Limited (d) , 
tho plaintif had beon engaged ‘us engineer, and to make 
himself genorally usoful in any of tho works carried on 
in, nnd connected with, the Great Hastern Ilotel Company, 
Limited.” IIo refused to work moro than 8 houvs o day, 
from 9 at. to 6 pat, without additional pay, or to look 
aftor gas-pipes and water-pipes in the establishment, not 
becauso he did nol know how to donl with them, bul because 
ho thought he was not bound to do it, Ile was also on one 
coension guilty of “insolonce of mannor and tono vather 
than of words” to tho Manager and Directors of the, 
Company. Ilo was dismissed considerably within tho torm 
for which tho contract for his hive was to last, It was held 
byMacphorson, J., that unskilfalness would not be sufficiont 
to justify tho dismissal, unloss il amountod to absolute 
ineompelouce to porform the work agrocd upon, nor would 
tho solitary instance of insolonco complained of justify the 
dismissal, That the work demanded of him came within 
swhat" ho was bound to porform in his capacity aa eifgincer, 

(a) 2, Tydo, 228, 
@) 28, 0.0, 0. 2, 88. 


(eo) 28.1.0, QB. 28, 
(2) Corylon, 78, 8. 0., 2, yd, 160, 
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and therefore his refusal to do such work justified luis dias 
missal; algo that his refesal to work moro than 8 hoa 
a day without oxlva pay, there being no mention in tho 
agreqment as Lo how many honys constituted. a day’s work, 
had the same offect. Tlis suit was therefore dismissodd. 

In Mounljordy, Ueera Lall Seal, which was a anit brought 
on the ground of wrongful dismissal (a), the plaintill was 
ongagod as a manager of cortain pottery works: while still 
in the employment of the defendant, the plaintil wrole tho 
defendant a letter containing the following oxprossions: 
«fhe torms of my covenant will expire after nino months ; 
“the false and unhappy position, which I havo oceupied 
 oyor since I came into your service, from having a host 
of mastors ab Colootollah, a number of stupid, and I will 
“ say, excessively voguish donkeys, hero called Baboos, which 
“makes the appellation of manager as applicd to men 
“moro sham, is so opposed to common sense and common 
‘honesty, and consequently so revolting to my feolings as 
an Englishman, that { wish this day was tho Inst. I seo 
“no hope of over being dealt with in an honourablo and 
* ypright manner so long as I am {o bo swhjoot to more 
«masters than one, and ghall be glad if you will carry owt 
‘the terms of our agreement, and send me home, nob but 
T would stay longer coultl I bo made comfortablo, bub I 
“have no hopes of course, if yon will not do this, 7 must 
syail my lime, But how can you oxpeot a man to do you 
good service when you fix him ina placo of solitude, and 
“evowd ils monotony with a large sonlo of villainy and 
deceit of the deepest dye?” 

The"lotter was dated on tho 22nd May, 1866, Tn a ‘otter 

ated the 12th June, the dofendant gave the plaintifl' his 
ismissal, 


oh ee ra ea Ee ee ee eR 
(a) Koghshman, 28th Tunuary, 1870, 
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In dolivering judgment, Phony, J., observed, “in tho onse 
of Lawards vy. Levy (a), which has boen relied on by both 
sidos, TU, J., put it to the jury, ‘ was the plaintiff gutliy 
of such insulting and insubordinate conduct ag to, boain- 
compatible with ‘bf continnance of the relation subsisting 
betweon him and tho defendant?’ There is no insnbordi. 
nation other than that which is sought to bo inferred from 
the lotter, I will not go sofor ns to say that insolence 
alone unaccompanied by insubordination, may not be suff. 
cient to justify on employer in dismissing his servant, I 
can conceive a case when a servant doing his duty to his 
master may yet be so habitually insolont in the presones of 
othevs as to ronder it unreasonable that the service should 
bo continued, Again, when much depends upon the por. 
sonal rolations between the master and servant, evon in 
solonce on one occasion and in private may affect a sufficiont 
justification. 

“ But here there is no real insolence at all (6), the lettor 
is a private one, which nocd never to have been communi. 
cated io any ono, It amounts to awkward and ill expiossed 
complainta as to the manner in which tho plaintif! was 
placod, and tho mode in which ho was hampered by the 
people surrounding lbim—complainis wich, whother woll or 
ill Lowndod, plaintif! himsolf belioved to he well-founded, 
Thore was in the Jeltor completo acknowledgmont of the 
dofendant’s authority, aud pothing to militato against the 
continuance of the contract, I have no hesitation in com- 
ing to the conclusion ‘thal the dismissal of ie plaintiff 
avas unlawful,” 

Mur, Addigon (0) collocts the following oases of” misoon- 





(a) 2, TS and 3, 94 ¢ gop p. 97. 7 
() Thia waa anid Pavitig vogard to the avidonco adduced, 
(0) Addison on Contincis, p. 887. 
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duct, such os would justify tho mastor in dismissing the 
sorvant boforo the period for which ho was ongaged had 
oxpired. The prognancy of an unmarricd fomalo servant (a) ; 
aggaulting a foHow maid-sorvant with inlont to ravish 
hor: yefusing to work during tho fustomary hows of 
lobour ; abusing and insulting tho maslor, and disturbing 
the pono of his family. Tf any justifying canso for tho dia~ 
missal exists, tho master con vely upon it in an action 
Dronght against him by tho dervant, evon though it may not 
have formed tho immodiotd ground of dismissal, and the 
master may not have known of its existenco at the timo 
whon he discharged tho sorvant.—Spotswood vy, Barron (b). 


‘The master is bound “to provido for tho safety of tho 
‘geryant, in the course of his employmont, to the hegt of 
“his judgment, infoymation, tnd belief, but the Inw docs 
not imply from the more rolation of mastor and sorvant, 
an obligation on the part of tho mastox to tnko more caro 
of the servant than he may bo xeasonably expected to 
*toke of himself,””—~Riley v, Baxendale (0), 

He must sco that he does fiot induco his workmon to use 
machinery which is in on unsafo condition, or to work with 
othor persons who are incompelont; but if the sorvant by 
his own negligence, or wilfuIncss, uses a machine which 
he knows to bo unsafo, or continues to work with othor 








(a) A man or woman who had boon ongaged aa a sarvant on tho undors 
atanding that ho or alio was unmairted, could bo ab oneo dismisscd on 
it boing afterwards discoyerotl that tho aovvant wes in faot a murriod 
poraon, But tho dismissal in suioh a caso would bo logal, not on tho ground 
of tho soryant’s immorality, but on the ground that tho gorvant had broken 
his or hor contract by marrying without tho mastor's knowledge aftoy tho 
hiring, or by induoing tho mastor to onter inlo tho ongagomont on tho 
folso undoralanding Unt he ox sho (tho sorvant) wae yoolly at Uhog time 
of hining an unmarried porgon, 

() 6, Bx, 110, 

(o) 80, L. J. Bx, 87, 
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servants in dangorous work for which he knows them to be 
inoompotent, and gets injured, the master will not be lable 

The sovvant might lawfully refuse to do any work which 
was dangorous, unless Such work was included in his contznot, 
A sailor, for instanca, ‘could not refuse to go aloft in a gale of 
wind, or  soldior to faco a loaded cannon, mercly because 
it might bo dangerous. Nor could ono, in Indias who had 
contracted to perform sorvices for another during a voyage 
or journoy, vofuse to fulfil his coutract, because wild beasts 
might bo encountered on tho way, or a cholera-stricken 
distvict havo to be trayérsed, 

Tf a servant, in the course of his employment, sustains 
injury, owing to the nogligonce ‘of his master, the latter 
would bo responsible in damagos'—Ashworth v. Slanwiw (a). 

Negligonco on the part of {tho mgster, in permitting 
unsafo machinery to bo uscd, or in employing incompetent 
fellow-servanis, must be distinolly proved by a servant, who 
brings “his action against 4 master, for injuries resulling 
from such negligonce.—-Feltham v. England (b). 

A soryant, howovor, on entering tho service mndertakes, as 
belweon himsolf and his master, to bear all the ordinary 
risks of tho sorvice, including injuries sustained from tho 
nogligonco of a Scllow-servant in the common employment 
Priestly v. Fowler (c) ; Hutchinson v. York, Newcastle, and 
Rerwick Railway Company (2). Tho diffloulty has beon to 
apply this principlo in eases where ono soxvant has sustained 
injury from tho negligonco of his follow-servant. ‘ho most 
yocont, as woll as ono of the strongest cases on the aubjoot 
was that of Morgan v.-Vale of Neath Railway Company (e) 

(a) 90,1. , Q. B., 188, ° 

() 2 T, Ry Q B,, 88, 

(e) 8, Maw., 1. 


(d) 5, Tix, 848, 
(2) 10, Tur, N, 8, 1074, 8. “Oy onappoal 1,L, Ry Q. B., 149, 
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all the authorities were roviowed, and the whole question 
yory olahoralely disaussod. 

Tho plaintif’ was in the omploymont of a railway com- 
pany as n carpenter, 10 do any carportor’s work for tho geno- 
yal purposos of the company. Ilo was standing on a sonf. 
fold at work on a shad close to the lino of railway, and some 
portors intthe service of tho company cnvoloasly shifted on 
engine on a turn-table so that it struck a laddor anpporting 
the senffold, and the plaintif? was thrown down and injured, 

The following deductions drawn by Mr. Manloy Smith (a) 
from tho authoritics were quoted (4) in the cowse of tho 
argument i— 

“Tnasmuch as a servant, when ho engages to sorvo a 
 maslor impliedly undortakes, as bolween himself and his 
“ master, to run all the oxdinary wisks of tho sorvioo 
(including tho risk of nogligonco on tho part of a fellow~ 
servant when he is acting in tho discharge of his duty 
gg sorvant of him who is the common master of both), 
the mastor is notin gonoral bound io indemnify him 
© against the consequences of injuries sustained in tho 
* ovdinary dischargo of tho duties for which he was 
“hired; that is, at least if tho maslar provide com« 
 potont fellow-servants, and taollo and machinery reasons 
* ably proper and adapted to the work in hand” (c), 
And in pages 144 and 146 of the same work, the following 
passnge from the judgment,of Lord Chelmsford in tho 
Barton's Hill Coal Company v. M’Guire (d) is sot forth — 
Tl is noccasary in each particular case to ascertain whethor 
the sorvants axe follow-labeurors in the sane work, boeauso, 


e 








(a) Mastor and Servant, Kun, 1866, p, £94. 

() 10, Tur, N.8., 1076. 

(¢) Manloy Smith's Mastor and Sorrant, Edn, 1860, p. 184, 
@) 4 dur, M8, 72. 
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“althongh a servant may bo taken to have eugagoil to 
« encounter all risks which ave incidental to the service which 
“he waderinkes, yot ho dinnot be expected to anticipate those 
“ which may happoggto him on occasions foreign to his 
“omployment, When servants, therefore, are engaged in 
different departments of duty, an injury committed by ono 
* sorvant upon another by cavolossness or negligonco in thg 
“ courso of his peculiar work, is not within the exception ; 
* and the master’s liablility attachos in that case in the same 
© mannor as if the injured servant stood in no such relation 
“tohim, There may bo some nicoty and difficulty, in parti- 
* gular cases, in deciding whether a common employment 
“ oxists, but in gonornl, by keephtg in view what the sovvant 
* must havo known or oxpectcd to have been involved in 
tho servico which he undortakes, a satisfactory conclusion 
* may bo arrived at.” And this agrees with what was said 
by tho Lord Ordinary in Ad’Naughton y. The Caledonian 
Railway Company (a) —“ It may bo that two persons, viz. 
“ the wrong-docr and the injured, though both at tho time 
* gorvants of ono master, are ongaged in different opor- 
gations, and iu distinct departmouts of work. A doiry+ 
maid ig bringing homo milk from tho fam, and is care- 
 lossly dvivon over by the conchman. A paintoy or slater 
« engagoil at his works on the top of a high ladder plaood 
against tho sido of a country house, and is injured by 
tha enrclessness of the gaydoner, who wheels his barrow 
against tho laddor and upsels it. A clork in a Shipping . 
© Company’s offtco is sent on board o ship belonging 
* to the company with n mossago to tho caplain, and ho 
" méath with au injury by falling through a hatehway 
which the mate has oavolossly loft unfasienod, though 
 apparontly olosed. A ploughman is at work in a pice 


(@) 10, Court of Sossion Onsos, Boo, Sor, 278, 8, 0, 28, TX, 970. 
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of Iand hold by o Railway Company, and adjacont to a 
© Railway, and is, whilo in tho employment of tho com- 
pony, killed by an ongine, whicl§ through tho rashness or 
© earolesanoss of tho tho engine-driv@gp lonps from iho line 
of yails into the field. In such ond similar cnsos it onn 
“ hardly bo contonded that the ro laid down in Priestley 
“ y. Fowler (a) would apply.” On behalf of tho servant, 
Holmes vy. Clark (b) waa cited, in which Pollock, C. B., 
said:— It must not be assumed that a soxvant cannot 
* maintain an action against the master for tho act of any 
* fallow-servant, It would be quite consistent with tho 
* oases if we wero now to hold that a foolman may recover 
“ against 2 mastor for negligence arising out of tho nogleot 
* of a coachman or groom, dhere being no connesion between 
* the services of the fellow-servant.? 

Blackburn, J., said (ce); —“ "There aro mony cases whore 
* tho immediate object on which ono servant is omployed, 
cis yery dissimilar from that on which tho other is om« 
«ployed, and yct the risk of injury from the nogligonco 
‘of tho one, is so much a natural and necessary conse- 
* quonco of the employmont which the olhor acoopte, that 
iL must be included in the xisks which ave to be considorod 
ay swagos. I think thal whoneyor tho omploymont is such 
“ ag nocessarily 10 bring the porson accepling it into con 
“tact with tho traffic of tho lino, risk of injury from tho 
 garvolessnoss of those managing that traffic is one of the 
* yisks nocessarily and naturally incident to such an em- 
* ployment, and within the rule,” 

It was hold that the company wore not liable. The opinion 
of Blackbwn, J., was quoted with approval, and uphdli, on 








(2) 3, Mand W, 1 
@) 90, 4,7, Bx. 185 7 Jur, N, 8, 970, 
{o) 10, Jury N.S, 1076, 
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appoal (a) ; Pollock, C. B,, adding (2) +“ It appoars to me 
thet wo should be letting in a flood of litigation were we 
* to decide the presont case in favour of tho plaintiff. For 
“if a carponter’s empleymont is to be distinguished from 
that of the porters employed by the same company, it 
“will be sought to split up the employés in every large 
“establishment into different deparlmonts of sorvice, al- 
‘though the common object of their employment, however 
* different, ig but tho furtheranco of iho business of the 
“master: yol is might be said with truth that no two had 
© common immediate object. This shows that we must 
* not ovor rofine, but look at the common object, and not 
‘at the common immodiate object? + 

Tho samo principle was held to apply in Twomey v. Mid- 
land Railway Company (ec), which may also be reforred to, 
Tho plaintiff was omployed by a railwaycompany as labourer 
to assist in loading what is oalled a “pick up train” with 
materials left by plato-laycrs and others upon the line, 
One of the terms of his ongagoment was that he should he 
caniod by train fiom Birmingham (where ho zosided, and 
whence tho iain ataried) to tho spot at which his work for 
the day was 10 bo dono, and bo brought back from Birs 
mingham at tho ond of cach day. As ho wns voturning to 
Birmingham, aflor his day's work was dono, tho train in 
which the plaintiff was, through tho negligenco of tho guard 
who had charge of it, camo into collision with snothor 
ivain, and tho plaintif! was injured. It was held, that ins 
asmuch as tho plaintiff was being carricd, not as a passon«. 
gor, but in tho coursa of his contract of sorvico, there was 
nothing to take the oase out of the oriinary rulo which 


Shea ee ta ee eg Sa 
(a) 1, TR. QB, Wb, 
(8) Tb, 188, 
(0) 1,LR, OP, 201, 
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oxompla a master from yosponsibilily for an injury to a 
sorvant through tho negligence of a follow-sorvant, whon 
both are acting in pursuance of a common employmont, 

. Tyom the abovo decisions it seems clear that if my 
pearor is tun over in the sireot by my coachman, and 
js injured, the two not being in any senso engaged in a 
common omployment, so as to bring the injury ‘sustained by 
the bearer within tho class of those which, by onlering into 
my gar'vico, he had presumably undertaken to'tiek, the boarer 
would have an actién ‘hgainst mo; bat if amy khidmntgar, 
who is assisting the cook to prepare my ditiner, is scalded 
by the cook spilling a kettle of boiling water over him, 
he would havo no action “against mo, ‘The cook and khid- 
muigar would bo ongageil in ono common employmont, 
nud the sevlding suffered by tho khidmutgar would bo ono 
of tho natural yiskesincidental to the service which hoe hag 
undertaken to porform, 

we bho following caso is of interest aiongel thg,,Caloutts 
vominiinity, gihore” tho oustom is so provalont of hiring 
horses,, conchmen, and syces from stablotkeapers, ‘Tho 
owner ‘of a onrringo was in tho habit of hiring horses from 
tho same person to dinw it for n day, or for a dive, ond 
tho owner of tho hovises provided" a duiver, through whose 
negligence ah injury was don clo a third party; it was hold 
that the ownors of the ofringo wore not Nahe to bo sued 
for such injury; that it made no difference that the owners 
of tho carriage had always beon driven by the samo drivar, 
‘he boing the only regular conchman in tho employ of tho 
owner of tho horses, or that thoy always paid him a fixed 
gum for each drivo, ox that they had. provided him with ¢ 
livery which ho loft at their houso at the ond of carh 
drive; and that the injwy in question was occasioned by 
his leaving the hoxses whilo so depositing tho livery in their 
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houso.—Quarman y. Burnett (a). Tho fact of the horses 
boing kept and fed in the stables of the hiror would not, I 
apprehend, affect the question in any way; tho stable 
Keepers would still be Hable for the nogligonce of thoir 
servants, they being bound to lot managenble horses and 
porsona who wore fit to manage thom, ‘The ownor of 
a buggy diiving a hived horse would, of couzso, bo himself 
liablo for his own nogligence in driving; but, on the 
authority quoted, he would probably not be held liable for 
any act of negligonce puroly that of tho hired syce, com~ 
mitted in the absenco of the hirer, and apart from his 
immediate control, 

If my boavoy wore the person yun ovey by the hired 
conchman, his action would Iie against the stablo-keopor, 
who was the veal mastor of the conchman. The fact of thet 
beaver being my servant, and of the hired coachmen driving 
my carriage, would not put the bearer in a better position, 
than any other person who might be run over by tha same 
man, Io would not be allowed to chooso .whothor he 
should sue mg or tho stablo-keepor, or both of us. 

It may bo asked, on tho principlo Inia down, in Morgan 
v. Vale of Neath Raihoay Company, ayo not a hired conchman, 
and my own syoo, working together about my own carringo, . 
subject 10 my oxdors and undoy my control, follow-sexvants j io 
tho same common employmont, so that if one ‘of them js : 
injured by the other in tho course oftheir cominon employ. 
ment, no action will lia, against mef A. roforonce ‘ta 
Warburton vy. Great Western Railway Company (2) may 
porhaps throw some light on the position, 

Tito plaintiff was a’ porter in the employmont of the 
LT, and N, W. Railway Company at thoiry Manchestor 








(a) 6, M, and W,, 409, 
@ 2, L, Ry Bx, 90, 
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station, Tho defendants olao used that station, and 
thoir sorvyants, whilst within tho station, wore subject to 
the rules of the I, and N, W. Railway Company, and 
to the control of their station master, ‘Tho plaintiff, whilst 
engaged in his usual employmont in tho station, waa 
injured by the negligonco of an ongine-driver, in the employ 
of tho defendants, in starting a train without signal. Lt 
was contended that the plaintiff, and tho defendants’ 
engino-driver wore. working subject fo ono common dis 
rection ‘and control, they wore in the position of fcllow« 
servants, and therefore ‘that any injury sustained by the 
one at the hands of the other should bo reckoned among 
the risks prosumably to-bo ‘incurred under his contragt 
of sorvice, The Court (a). wore however of opinion that 
 binasmuch as the injury sustained by tho plaintiff was 
“occasioned by the sorvant of tho dofondanis not in the 
course of any common cmployment or operation undor 
“the same master, but by negligence in the discharge of 
his ordinary duties to the defendants. alono; this caso is 
fi distinguishable from all which have boon decided in xelation - 
“to. the above doctrine of exomption, and that therefore 
“this notion is maintainable (0) .” : 
». The cases may be distinguishablo, but may it not ho said 
that my syco and a hived conchman acting under my order 
and control, are not follow-sorvants; that tho hired conch» 
jan is not my servant,: ho thorofor ennnot be tho follow. 
servant of my syco, or svouldng i ina common omploymont 
with him ; that the conchman, if injured by tho syeo, would 
have an action against mo; .and that the ayco, if injured by 


n 











“ (a). Relly, 0. B., Martin, Chausol, and Pigott, 3. B. 

+ @)- On tho samo day (17th Novombor, 1866,) Mr. Dreit,.Q. 0., now. ono 
of the Judges of tho Common Pleng, nskord loave to appoal, offering to pay 
tho wholo damages at once, but tho Court refuéed tho application, 
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the ‘conchman, would. have an action” against . the Bape 
keeper from whom the coachmen was hired? ane “2 

Tho master is not ordinarily bound to provide. médicak 
attendance for his. scrvait during illness, but if the servant 
has been injured by tho negligence of the master, the 
expenso to which the servant had been put in scouring 
motlienl attendance would bo considered in. estimating the 
damages ho might atterwards claim from his. master, But if 
tho master scnt for the Doctor and employed him, he would 
be liable to pay the Doctor, and the master could not, in the 
absence of any agreement to that effect, set off is amount 


against the sorvant?s yvages, ~ : 

Whothor or not tho Dector wis really omployel by the 
master ov adrvant must dopond upon the swroundiig civ. 
cumstances of the case. \ bd 

Where there is no agreement between the master ‘an 
servant as to who shall bo at tho exponse of providing phy: 
sio and medical attendanco in tho caso of the sorvant’s 
illness; the master should, whou he sonds for a Doctor, tell 
him ho. must look to tho sorvant for payment, if that i is his» 
(the master’s) intention, ae 

Ag tho servant is bound to indomutty his master, i wild fins 
fnourred damago through the sorvant’s unlawful conduot;*s0 
the mastor must indemnify tho servant who, in consequenagt. 
of doing some act not malum in’se, and which the servant 
might prosumably considor lawful, has boon hold: Hinbje ‘in 
damages to a third, party: as ff & servant hy. hits ‘mtistaw’s 
order blocked up « road. aexoss his master’s field over whioli 
another had s.xight of way} ov'hrvested anothor for stealing 
his master’s property, if the servant had bean rendered liable 
in damages for. blocking xp tho road, or in an action-for false 
imprisonment in causing the. supposed thief to be arrested, 
tho mastor would ‘bo held: liable to: indemnify. tho servant, 
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who had acted Lond fide; but if tho servant know of the 
xight of way and still blocked up the yond, or know that 
tho porson arrosted had not beon guilly of the thoft charged 
against him, the servant, who, under such circumstances, 
could have refused 40 oboy Iris master’s ordor, would have to 
stand tho consequence of his own wilful and wrongful con- 
duct, and could bring no action against his mastor to recoup 
himself for the damages he might be called upon bo pay. 


VI. 


A master is liable to any ono with whom a servant av 
ca veaae figent, haying authority, oxpress ox 
Poi vai plied aed which can be implied, so to do, enters 
gantanota entored auto by into acontract in his name, ‘Cho au- 
‘ thority of a servant to ontoy into 1 
contract for his master will be prosumed ox implied to ba 
within the ordinary scope of his omployment according to 
the gonoral position of tho sorvant, ‘Thus a shopman who 
solls goods to a passing customor has his master’s impliod 
authority to soll to such eustomor; tho muster himself 
could sue tho customer for tho prico of tho goods, and 
would be hold liable, if, after the snlo, ho failed to delivor 
them to tho purchaser; as bofore romuked, tho managor 
of a ton-gardon or bniliff of a fam would be presumed to 
havo authority to hire labourers, and his master would ba 
bound to pay tho Inbourors’ ages, 

Jf a porson conducts his business by an agont who acta 
in his absence, tho question will bo, whothor, according 
to the ordinary mode in which busincss is carried on, tho 
voasonable conclusion to be drawn from tho civoumstances’ 
under which tho particular contract was entered into by 
tho sorvant is not that ho had authority aa a gonoral agont; 
if so, tho mastor will bo bound, though it should tum out 
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that he had Hmited tho oxtont of tho agoney by cortain 
rules aud rogulations,—Smitd y, AM Guire (a), 

When a master neyor sends out his sorvant to buy goods, 
except with money, or a written order, tho servant would 
not be held to havo authority to pledgo hig master’s 
credit; but if a creditor could prove that in 9 course of 
dealing, though several transactions the master had ratified 
the servant’s act, as by retaining and using or consuming, 
and aftervards paying for the goods which the servant had 
obtained on credit, tho mastoy would bd held liable, ag 
haviug by his acts given the servant authority to contract 
in his name, Nothing, however, can be clearer than that 
where a man gives his servant money to pay for commo. 
ditics as he buys, if tho servant pockets that Money, the 
master will not bo lablo to pay it over again, But if tho 
mastor employ his servant to buy things on credit, he will 
be liable to whatever oxtont the sorvant shall Plodgo hig 
ovedit.—Stubbing v, Ieing (4), 

Tloro, howevor, it will Do well Lo notice the Caso of Rimel] 
v, Sampago (0). A goulloman contracted with his corchinan 
that tho Inttor for 0220 you should supply horsog, livery, 
tnd everything for the carriage, Tho conchman went to 
somo livery stublos in his master’s livery, and hired somo 
horses, which his mastor used for a fow months, Tho stalilgur 
koopor brought an action against tho mastor, for the hiro 
of tho horses: and it was hald that the Proof of tho master 
having used tho hoysos was sullotont proof of hig authority 
to tho coachman to hiro thom, 80 as to bind the master at 
tho sult of the stable-koopor, Littledale, J, obsorved, «ig 
the coachman mado tho contract in his own namo, and 
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 yepresented to tho plaintiff the agrcoment betwoon himaclt 
and his master, of course, under such eircumstancos, tho 
 plaintifl cannot recover: but if he made no such ropreson- 
“tation of any ageeemont beleon himeclf and his master, 
TY think that by dhe master sending him forth into the world, 
“wearing his livery, to hire horses, which he, the master, uaca 
“knowing of whom they were hired, and yet not sending to 
“ascertain if his credit had been pledged for them, an 
implied authority is givon, and the master is bound to pay 
“the hire, A master may be provented by business ox want 
of time from making o bargain himself, and may send his 
“gorvant, and provided the business bo within tho regular 
“departmont of tho sorvint, the mastor is liable,’ Tho 
jwy, howover, found that thoro was no evidenco of any 
direct application to tho master on tho part of the plainti(t, 
and g vordict was given for tho dofondant, 

Sco also Liscow v. Greenwood (a), whore a master brought 
an action for, and recovered, a chaise which liad beon injured 
by his servant, aud left by him with a conch-builder for 
yopnivs, The servant did not acquaint his mastor with what 
he had dono, and the coach-buildor novor onquirod whothor 
the mastoy had ordered the ropairs, It was hold that the 
coach-builder had no claim against tho mastor fox tha 
amount of his bill, 

In tho case of Maharance Naraince y, Joogul Kishore 
Roy (0), tho plaintiff sued tho defendant, the Maharanes, fox 
a balance of account due from her, as principal, purchasing 
by her authorisod agent. Tho dcfondant donied hor liability 
on tho ground that her agont had no authority to pledgo hor 
erodit, but had distinet orders to pay cngh, and to obtain That 
onsh from her snporintondont in Caloutia, Tt appeared that 
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one §, hed beon employed by the Maharance as her agont for 
xopaiving buildings. S, and his predecessor's in that employ~ 
ment purchased the chunam necessary for those repairs from 
the plainti@ in the Raneo’s name and on her evedit 3 cash was 
not provided hy the Ranee, nor paid for the goods on deli. 
very: bub amounts containing. the dems, as items purchased 
on excdit, were sent to Burdwan and there passed, and tha 
money ordor given by the Rance to pay subsequently. The 
above facts were doposed to by the agent, and no deposition 
was put in by the defendant, or by others on her behalf con- 
tradicling them. On these facts, it was held that the agent’s 
deposition raised a presumption against the defendant, which 
it was for hor to rebut. ‘hat thoepurchases on tho defend« 
ant’s credit were made on a recognized agency, fixing the 
dofendant with linbility as principal; that undor certain ci. 
cumstancos, if nmastor usually instructs his sorvant to buy 
goods upon credit, he will be bound by his acts, ovon whon 
he has prohibited him spocially from buying upon oredit, 
Phe habit of trusting the agent to buy on credit from tho 
plaintif boing shown in this ense by'the way tho amounts 
wore sont to Burdwan, and oflerwards monoy sont to pay 
tho sum duo, the buying on ovodil was proporly takon by 
plaintiff to show tho power of the agent to pledge the dofond. 
anl’s ovedit, ; : 

In this country whon a domostio sorvant is sont to buy 
anything for his mastox, ho, is usually sont with ready 
money to pay fox the article, or s wrilton ovdor, 0 that no 
quostion avisos as to whom credit is givon; and with rogard 
to khansamahs and syces, the master usually contracts with 
thom” only to supply necessarics for tho table, or food for 
tho horses: the butchory or grain-dealor giving credit to the 
khansamah ox syce, and not to tho master, who usually 
neyer knows from whom the goods have beon actually 
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Dought, It will, howover, be usoful to rofox to two or threo 
English oases on this ewbjoct. Whon a master usually allows 
his servant to buy on credit, and usually pays for goods so 
obtained, the master will be liable, evon though lio may have 
given in some spocial instanco, ordora to tho servant, of 
which the creditor was uot cognivant, that on that ocean 
sion the goods wore to be paid for at onco: third porsona 
cannot be affected by private orders given. to tho servant, ox 
any scoret agreemont betwoon him and his master, of which 
they know nothing, And cases havo gone to show that whon 
“the master has usually been in tho habit of allowing his 
sorvant to pledgo his credit, he will stl bo bound whon a 
creditor, having no reasomto belicvo othorwiso, than that tho 
same course of dealing was still to continue between them, 
has entered into a contract with a discharged sorvant, 
The particular transaction might havo taken placo in go little 
time after the sorvant’s discharge, that the world could not 
take notico of his boing ont of servico; or if ho were n 
long timo out of service, the fact might havo beon kopt so 
seorot, that the world could not talo notice of it; in such 
circumstances, tho mastor would still be liable, ~———y, 
Harvison (a), 

On tho other hand, notico to the sorvant, or shopman of 
a tradesman, by a customor to whom credit had usually boon 
allowed, would not be notico to tho tradesman that the 
customer intended to have gnly rondy money dealings in 
future,—Gratland vy. Freeman (b), 

Tho principle I have been considering has beon carried go 
fay as to have been applicd under tliese civeumstances: a 
person owed a sum of monoy to a morchant, wont ta hise 
counting house and paid it to a person whom ho found there 


(a) 12, Mod. 840, Por Iolt., 0,0. 
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apparently ontrustod with the,condnet of the business; the 
person ta whom tho mapicy was paid had never boon 
employed by tho morchant, and tho monoy never camo into 
the merchant’s hauds, It was held that the merchant could 
uot aftorwards recover the monoy from his dobtor, Lord 
Vouterden observed, * the debtor has a right to suppose that 
tho tradesman has the control of his own premises, and that 
he will not alloy porsons to como thoro and intermeddlo in 
his business without his authorily.” 4 

The moro faot that money has beon given to a servant 
to pay a debt inewred by him on his mastev’s account will 
not discharge the master from liability, —Jfeald v. Kenwor. 
thy (@). But if the circumstances, undor which subsaquent 
dealings betwoon tho mastor and oreditor had beon carried 
on, should lead to the inference that tho mastor hed been 
lod to Deliove that the debt had beon paid, ho might bo 
discharged from tho liability. 

In tha ensa of Grant, Smith and Co. ¥. Jiggobunda 
Shaw (b), which was an appeal from a judgment of Mr. 
Tustica Levinga, tha firm of Grant, Smith & Co, amployod 
one Ramcomul Miltor to make purchases of juto for them 
iu the bazaar, Ramcomut used to attend doily in the oMfea 
of Gyant, Sinith & Co.; toll Mx, Grant tho xntos in tho 
bagzam!, and got orders, whieh wero considorat ta bo in 
fovea for onc or two days, but no moro; his purchasos’ 
wore vary oxtonsive, being fram 20,000 io 28,006 “nautitle” 
a dey. Tuggobuide Shaw brought this action for jrto 
supplied. ‘Sho dofondmats contended that RamBomnl Mittor 
was not thoir agout, aud had no authority to plodgo thote 
voradit’; that he was donit with by Grant, Smith & Co, as 
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principal, and that tho juto was ronlly supplied hy him, 
Juggobundo Shaw contended thet Ramcomul Miller was 
not o bantan, but that hho was & moro servant, authorized hy 
his master to buy goods, and having no credil of his own 
in tho bazaar, = * . 

‘Norman, J., in delivering judgment referred to Storey on 
Agoney; Section 102, whore iL was said, “power lo buy & 
thing, if the agent is not fornished with fyuls, inchides the 
power to buy on ovedil.” 

Ho obsorved, it has been arguod on behalf of tho gppollant 
that, according to the usual course of dealing in Lhis country, 
when o European houso pwrelinsos goods in the Davin 
through tho moiium of atnativo intormedistry, ercdit is given 
to such agont, and tho dealers do not look to tho Muro. 
pean house of Dusiness as principal Cox payment, anilass 
thovo is a contract, by or on bohal€ of the Hnropeau 
firm, that they will be responsible, In tho argumont, 
tho oases of meroantilo houses buying throngh « banian, 
and, private individuals making purchases hy 9 khansamah 
ox ghtday bearer, were instanced, aud wo wero yofurred to 
tho nso of Brifonaulh v. Paterson (a). 

But tho answor to this is, that Romcomul was nol a 
anion, nor did ho oceupy. the position of « baniau, cithor as 
regards the house by which ho was cmployod, ov ag sogurds 
the traders in tho bazaar, A anion often, if not generally, 
nilyaucos monoy to the firm in which ho is employed, Le 
gives soouvity. Tf he sells the goods of the firm ho isa 
sort of del cPedere agent, guarautcoing the payment of Lie 
price by the bazaar dealors, or other purchasors lo his prin« 
cipal; and as to purchases, ho ia tho divech purchaxdr fi the 
bazaar. ‘he usages of tho bazaar applying to the well-known 
relation of the morchant and bani, nceredited by the 
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house, wore not shotvn by any ovidenco in this oaso to have- 
any application to tho ease of a porson standing in such a 
position as Rameomul did with regard to Grant, Smith 

& Co. Ueis doscribed as o bazanr siveny, So with respect 
to the khansamah and sivdar bearer, Tho relation in which 

such persons sland to thoir master is one perfectly well known 

and understood, The convenience of all parties has lod to 

a custom of trado, by which credit is given to such persons 

making small purchases for their masters, in tho ordinary 

well-understood course of their employment and business ; 

but if they woro employed to make large purchases of 
merchandise,*or to enter into contracts not within the usual 

scope of the authority of porsons ‘of such charactor, I know? 
-of no custom of trado in tho bazaar, which would justify tho 

Court in applying any other than the ordinary rules of law 

to tho case; and it would bo dificult to convince mo that 

tho master would. not be responsible” (2), 

Reference was also made to Rusby y. Searlvdt (2). An 
action was brought by the plaintiff against tho defendant 
to vecover the prico of hay sold by the plaintif for tho use 
of the defendant’s ponios. Tho plaintjf proved the dolivery 





*(a) Tovingo, J., had observed. “TL was argued that thovo waa no listing 
“tion between tho position of Rimmeomul to tho fim dnd tho position of n 
“ thansamak to a privato gontlenant thal a Aeansamad vas no agent, and 
“ Tund no powar to bind his meator in the bazaar for bazaav supplies, and that 
(ho course of denling botweon tho partios—mnster, AZaneamak, and bavnay 
“ gupplior—-procludod any auch iolationship, As avulo, T coincide In this vow, 
“and Tahould nob hold that a Ahansama’ hold tho samo position in a Kuro« 
pean family hove, with rogard to ordora givon by him in the mnrkot for ls 
 omaployot’s housa, av an English gontleman’s atoward ov bullor ab homo; bué 
“T should havo no hositation in saying Uhat a keansamak may eo doal in tho 
<pnaany, And thinb a snstor may, by vu continnons ourso of conduct, so nb 
swith vogard to thoso dealings, as in Inw lo invest an fmplicd authority in 
# that man to plodga hia muator's ovedit, and make his mustor liable, and thut 
‘no inflexible vile eau be laid down on thie subjecl,”~2, Hyde, Ltd, 
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of tho hay at tho dofendant’s slablos, wilh bills of parecls, 
but thera was no cyidonce of his ever having secon the 
defendant, or ever haying veevivel orders from him, or any 
payment of moncy, ‘The defence was that the dofendant had 
given his scrvaul the mouey for tho purchase of the goods, 
and tho defendant kept a book in which were entered the 
articles procured by tho servant, aud Lhe swns advanced to 
him; but the advances did not appear to have beon mado 
apecially for the purchaso of the articles bought, but gona- 
rally {rom timo to time, ‘Lord Elonborough told tho jury 
that “if the goods were takon up, and tho money given 
afrorwards to the servant to pay, ho was inclined to think 
*the mastor Hable, for ho*had given to the servant authority 
to take up goods upon ercdil,’ It is therefore material, 
to sce when the money is given. If the sorvent is always 
in cash bofore hand to pay for goods, tho master will not 
be liable, as ho never authorised tho sorvant, to pledgo hig 
credit; buteif tho sorvant is not so in cash, tho maslor gives 
him aright to take up the goods on eredit: and ho will 
ho’ liable, if the servant fails to pay the oredilor though 
he tay havo reecived tho moncy from his master, 


Vil. 


A. mastoy is liablo in an action by 6 porson injured by tho 
Linbility of mnster for wrongful act of a servant, who hag 
eee coramnltod beon guilty,of nogligenco ox fraud, 
. Whenever the wrongful net has been 
dono by the servant within tho course and scope af' his 
employment as such sorvant; and this rulo applios, although 
the mastor might havo been wholly unaware of his servant’s 
wrong-doing : but where a servant gocs out of his way 
and wilfully or maliciously commits a wrongful act, the 
maslor will not be liable, 
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Yo illustyale the principle: 9 shopman might soll fiulse 
jewels for truo ones to a customer, Tis master might bo 
ignorant altogether of the transaction; bul the customer 
would be justified in saying that he trusted the shopman as 
selling for his master; tal tho fraud, therefore, was commit. 
ted by the servant in the course of his omployment; the 
masicr would under these cireumstances be held liable, The 
yeason for this is, as was said by Lord Chief Justice Iolt 
(in a judgment quoted by Mx. Swmith in his “ Mereantile 
Law,” p. 168) that “some one wust bo a loser by the doccit, 
ani itis more reasonable that he who employs and confides 
in the docoiver”’—(and by such employment holds him out 
as being worthy of tho confideive of others)—* should be 
the loser than’ ‘stranger,’ ” 

In Cornfoat v. Fowke (a), Baron Parke said, “it must be 
“ gonccded that if one employs an agent to make a contract, 
“ond that agent in making it knowingly commits a frond; 
though the principal be porfectly guilticss, nobouly ig the 
* contract void, but the principal is linble to an notion.” 

A. master will be liable if # sorvaut, while in the perfotm. 
anco of lis dutics for his mastor, does an act not neceasary 
for the porformanca of tho order givon him, and thereby 
onnses injury lo another, as tn the caso of Croft v, Alison (b), 
‘Pho carvinge of tho plaintifl and dofoniant woro entangled 
in o thoroughfare; the defendants coachman struck tho 
horses of tho plaintiff, qpusiyg them to movo forward, and 
thereby overturn tho plaintif’s carvingo, Chiof Justice 
Abbott loft it to tho jury to determino whother the 
carniages had become enlangled from the moving of tho 
horses of the plaintiff, which, proviously to tho acoident, 
wore standing still aud without a driver; and ho directed 
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thom to find for tho dofendant in caso they thought so, and 
that the whipping by the defendant’s econchmin was for tho 
purpose of cxtricating himself from that situation, If, 
however, thoy were of opinion thal the entangling axoso 
originally from the fiult of dofendant’s coachman in 
whipping the horses when thoro was no necessity fox his so 
doing, they were to find for the plaintil. Tho jury gavo a 
verdict for tho plainuiff. It was said by tho Cowl on 
a motion for oa now irial, “if a sorvant driving a carringo, 
“in order to effect some purpose of his own, wantonly 
“siviko tho horses of another porsou and produce the 
“aecident, the mastor will not be liable, But if, in order 
40 perform his master’s drders, he strikes out injudiciously, 
‘and in order to extricate himself from a diffleulty, that 
“will bo negligent and carcless conduct, for which tho 
master will bo liable, being an act dune in pursuanco of 
“the sorvant’s employment.” 

In Joel y. Morrison (a), a servant, while driving & cart on 
his master’s business, went out of the way for some purposo 
of his own, and while doing ao, by his negligent driving 
caused an injury to tho plaintiff Baron Parke suid to 
tho jury, “if the servant, being on his muslor’s business, 
took a dotour to call upon a friond, tho master will bo ves. 
“ponsible, If you think the servant lent tho cart ton porson 
who was driving without the defondant’s knowledgo, ho 
will not bo ‘responsiblo, Ox if you think that the young 
“man who was driving took tho cart surreptitiously, and 
Syn not at the time employed on his master’s businoss, tho 
defendant will not be liable, ho master is only lable 
when tho servant is acting in the conse of his employ. 
‘mont, If ho was going out of the way against hig 
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emastar’s implied commands, when driving on lis master’s 
“business, ho will mako lis mastor Hablo; but if ho was 
“ going on a frolic of his own, without being at all on his 
* master’s business, tho master will not be liable.’ This 
decision was roforred to with approval, tud the principlo 
more clearly oxplained in Slealh y. Filson (a), whore it 
was said, “it is quilo cleay that if a servant without his 
‘ mastor’s knowledgo iakes his master’s carriage out of his 
* goach-houso, and with it commits an injury, tho master 
“has nob cntrusicd his servant with tho carriage, But 
whenever the master has entrusted the servant with the 
“control of the carriage, it is no answor that tho servant 
“acted improperly in the managomont of it, If it wero, 
*3t might be contended that if 9 mastor directs his sorvant 
to Avivo slowly, and tho servant disobeys his orders and 
‘ dvivos fast, and through his negligence occasions an injury, 
tho mastor will not bo liable. But that is not the law; 
‘tho mastor in such a case will bo liable, and the ground 
* $a, thet he has pul it in the sorvant’s power to mismanago 
* tho carriago by entxusting him with it” 

ZL neod not vofor to recont cages which arose in Caleutle, 
and in which tho Justices of tho Poace for the Town havo 
boon held liable in damages in conseynonce of the cavelosss 
noss of the porsous employed by thom in laying down pipes 
undor the roads: they fniled to warn porsons travelling along 
tho road of tho latent danger, and neglected to put up Jan- 
terns, ox proper fencing, round the pits made in the voada, 

Té must bo yomembered, however, that, in all such casos ag 
{ose which have beon mentioned, if it could bo shown that 
the porson injured could, by ordinary care, have avoided tho 
consequences of the scrvant’s negligence, the master would 


()_ 9, Gand P, 607, 








80 MAStHIWVS LIANIEITY FOR 


not be linblo: “if by ordinary caro ho might havo avoided 
« them, ho ia tho author of his own wrong.”—Bridye v. The 
Grand Junction Railway Company (a). Similurly, cases 
go to show, that if e servant engaged upon work for his 
mhstor, contributes by his own negligence to an injury 
sustained at tho lands of a third person, his master will 
be wiable to recover from that third person any damages 
for the injury so sustained. —Pardinglon y. South Wales 
Raihvay Company (0); Ellis vy. South-Testern Railway 
Company (c). On this subject it will bo well to draw 
attontion to Waile v, North-Eastern Railway Company (a), 

That case s particularly useful as showing thal if a por. 
son who is cnstrusted with tho chargo of « child (in this 
country it might be a bearer or ayal,) contributes by hig 
own negligonco to an injury caused to tho ohild by a third 
porson, the child (or its futher ov guardian, suing in the 
child’s name) could sustain no action against tho poison 
who inflicted tho injury. A child of five years old was 
under tho care of his grand-mother, who purchased tickots 
to go from Volvet Ilall to Berwick on tho defondauts’ rail. 
way, and while crossing tho lino at tho first-mentioned stu. 
rtlon, to bo ready for their train, thoy wore both knocked 
dow and injurod by another train; tho aecident was partly 
owing to tho nogligonco of tho dofondants; but there was 
also such negligence on the part of tho grand-mothor ag 
would have prevented her from recovering from the defend. 
ais, This action was brought in tho name of tho child, 
In tho courso of tha argument, Tord Cumphell asked— 
suppose the plaintiff’ had been a child in ans, ond thero 

(@) 8, Mand W,, 21h S00 p. 218, 
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had been gross negligence on the part of tho muse, are tho 
defendants to be held linble 2?” (a), Té was held by tho whole 
Court of Queen’s Bench, and by the Exchequor Chamber 
in appeal, that a completo identification was constituted 
botweon the elild and the grand-mother “in the samo man- 
“nor as if tho plaintif! had beon a buby only a fow days 
‘old, to be carried in a nurse’s arms ;” by reason, therefore, 
of tho negligence of the person in whoso chargo the child 
was, tho action in tho child’s name could not be maintained, 

Whero, however, a child of soven yoars old, who was 
incapable of taking care of itsclf, and was not in charge of 
any one at tho time, began to play about a horse and cart 
which was left by tho driver séandivg unguarded in tho 
rou, aud the child was thrown down, and run oyer, by tho 
horso being led on by another child, it was held that the 
(Gviver’s inaster was liable for the damages sustained by the 
child, elthongh the child had contributed to its own 
injury—Lynckh vy. Merdin (i), ‘ho jury found that the 
child had merely indulged tho natural instinel of a child 
in amusing himself with the amply cart aud horse, 

Lord Denman said (p. 86.) Tho legal proposition that 
ono who has by his own negligengo contributed to tho in« 
“jury of which bo complains, emmot maintain his retion 
against another in respect of if, hay reecived some qualifl. 
AION... cee Ordinary caro msl mean that degree of 
“earo which may reasunably be expected from a person 
“in tho plaintif’s situation; and this would evidontly bo 
vory snimll indeed in so young a child,..,,.1is (the child’s) 
misconduct boro no proportion to thet of the defoudant, 
who produced the injury,” by leaving his carl and horse 
unguarded in the vond, 


(a) 1%, la Ty Q. By 410, 
(1) 1, Q By 20 
MN 


82 MAStEWs LIABILITY LOR 


Quarman y. Burneti (a) has been alreaty referred to as 
showing that where a syco and coachman with horses are 
hired from o livery atable-keeper, they do not become the 
servants of the hirer, so as to render him Hablo for negli- 
gonce of which thoy aro guilly, within the scopo of their 
employment. An action for such nogligonco would lic only 
against their own masior, the slable-keeper. ‘he principle 
Jaid down in that caso has boon frequontly applied in many 
other cases for the purpose of showing that persons omploy~ 
ing a contractor to do particular work, avo not livblo for 
acis committed by his workmen; especially whon tho 
employer has surrendered all control of tho work to the 
contractor, , 

I do not mean to enter into any technical discussion ag 
to the differcuco between actions “ in trespass,” and actions 
“on tho ease,” Such technicalities would be out of place in 
n treatise of this sort; but I would observe, that when it is 
sought to make a master liable as a érespasser for any act 
of his sorvant, il is not so much becanse tho act was that of 
his servant, for whoso filnoss tho master might bo looked 
upon as a surety, aud therofore vosponsiblo, but because tho 
nol was his (the master’s) own: whether or not ho really 
intended tho injury which had actually arison from it, Tt 
would havo to be shown that tho act complained of was 
done by the sorvant at ihe express ordor of tho mastor (4): 








(a) 6, M, and W,, 409. 

(4) Lho vory ablo judgmont of Maophoraon, J, in Lavaknalh Mookanjeo y. 
Collector of Hooghly, 4, B. I, Ry A. G., 87, will alwoys bo quoted as an 
authority on anothar point, which I do not intend to disouss, but it ia go tux 
Upposite Lo the present aubject, aa showing that whon w person (having no 
intention in his own mind of committing a trespass, but without exovoising 
aufiloiont caro in considering whothor ho would bo right in giving auch ordeva) 
gives cotain ordors to his subordinates, and thoy, in carrying out his 
oxpross command, commit a Lrospass, the maator will bo lidblo in dumuges, 
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or that the act was the natural and necessary consoquonce 
of an atlempt to carry out the master’s orders while exor- 
cising ordinary care in performing them: or that tho ack 
was dono in pursuance of somo general orders, for the 
benefit of the master, and was subsequently ratified by 
him, 

Tf a servant commits an act of trespass in tho absenco of 
his master and without his ordovs, the master will not be 
liable as a trespasser, although, if tho act has arison from 
the negligence of the servant in the course of his omploy- 
mout for his master, tho master may be liable on hat ground, 
Whon, however, the master is presont, and has the powor of 
restraining hiy servant from comiéhilting an act of trespass 
and fails to do so, it will bo implicd that the acl was ac- 
cording to tho mastor’s wish, 

Thus, if a sorvantis driving his master, who sits beside him 
in a gig, and tho horso ran rway aud caused damage to an- 
other, the ruling in Chandler y. Broughton (a) would apply : 
fe master and servant aro sitting logether, and the servant 
ig dviving his mastor, tho act of the servant is the acl of 
tho master, and tho trespass of tho sorvent is the trespass 
fof tho master, [tere the act is immediately injurions to 
Cho plainti(t, aud Uo mastor was presaut”? Whou, however, 
the will of the maslor cannot, from the civeumalances, bo 
legally implied, Lhe mastor will uot be liable ag a trespasser 
on account of his sorvanl’s act, although, 2s has been before 
oxplaincd, ho may be linblo on other gronnds, T will only 
voter Lo one other case on this subject —Rance Shama Sundaré 
Daki y. Dukhin Mandal (bd), This was a suit brought 
against tho Renco and her servants for tho valuo of certain 


teens 








(a) 1,0, and M,, 29, 
(4) 2, DL, BR, A. O, 227, 
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crops alleged to havo beon cut and carried of at Lho orders 
or instigation of the Rance, ‘Lho Rauco had gol a deerca for 
khas possession of a sharo in a zemindary, and in conse. 
quonco refused o recogniso tho ryots settlod on tho land 
by the farmers who held under the ollicy co-sharers of the 
estato; theso wero the ryots whose crops had beon ont and 
cmricd away, 

Thore had boen long continued litigation holween the 
partics, and the Ranco was delerminod to gol Akas posses~ 
sion of tho land; the actual porpetrators of the trespass wore 
her confidential sorvants: and ib was further found by the 
Lower Appellate Cowl, that the acl done was in further. 
ance of the Rance’s own wishes, and for her benefit, Under 
theso cheumstances, on appeal to the ugh Court, Caleutta, 
Glover, J., was of opinion that tho Lower Appollato Court 
was justified in presuming the Raneo’s knowledga and 
concurrenco, and that sho was liable. 

Loch, J,, said that the acts complained of were beyond 
tho ordinary scope of tho servant’s employment; tht unless 
it could be shown that tho appellant ordered or vatified 
the acts, sho was nob liable, In tho presont caso the cir 
ownstances gayo riso to a strong presumption that the vals 
wore done with her knowledgo, which presumption had not 
been rebutted, and therefore sho was lable. 

Ié may bo asked, whoso gorvant is a colic who brings 
goods from tho shop of a tradesman, whieh T jaye puis 
chased and ordered 10 be sent to my honse? Is ho tho 
servant of the taadesman, ox is ho my servant ? 

Tf a purehaser order gootls to be sont by n enriicy, though 
he does not namo any one in particular, the moment the 
goods aro doliyered 10 tho omrivr, buch delivery operates 
as a delivery to tho purchaser, and the whole proporty is 
immediately vosted in him; and if any accident should 
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happon to tho goods it will bo at the risk of the purchaser.— 
Duiton v, Solomons (a). 

A fortiori, if the purchaser select a particular carricr : 
aud this, although tho consignor pays for tho carriage. — 
Dawes v. Peck (b). 

This is on the ground that a delivery 10 tho purchasor’s 
agont ox sorvant is a dclivery to the purchaser limsolf, 

But Lord Cottonham, in Dunlop. v. Lambert (c), said: 
1 am of opinion that althongh, genorally speaking, where 
* thora is a delivery to « carrier to deliver to e& consignee, 
‘ho ig the proper person {o biing the action against the 
“carsior should the goods be lost; yet, that if the consignor 
“mako a special contract with to cnrrier, and the canter 
agreed to take the goods from him, and io deliver thom 
‘to any particular person, at any particular place, the 
*snocial contract supersedes the necessily of showing the 
“ ownorship in the goods; and that by the authority of the 
“oases of Davis y. Jumes(d) and Joseph v. Know (e), the 
“gonsignor imeking tho contract with tho eaxier, may 
maintain the action, though the goods may be tho gouds 
of tho consigned, 

‘Bul, further, tha authorities seem to me ta calablish 
“that the consignor is antided Lo maiiuain the action where 
there ts a contract 10 doliver ab a partientar place, 
© yrovided tho risk apponrs in fect to be still in him, ‘Tho 
eivenmstanco of paring tho freight or the insuranco, 
“though a cireumstanco to bo taken into consideration, is 
© not in itself conolusive on tho right lo sue? 

A common catrioy is one (7) who undertakes for hire 
sto trdasport the goods of such as require to employ lim 


{a) 3, B. and P., 682, {9 8, Camp, 820. 

() GTN Ra, 880, SL} Seo Petovaduutt’a Alunidgemont, 
(o) 6, U. and If, 626, TIL, p. oh, Lit, “ Carrio," and casos 
(@) 6, Duy, 2680, thoro oitod, 
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from placo 10 placo, whether within oy without the realm, 
Of this description are Railway Companies, proprictors 
of slago waggons and coaches which carry goods for hiro, 
Jightermen, barge-ownors, masters and owners of ships, 
and other persons owning similar inatruments of public 
conveyance, Tho duly of » common emricr is lo carry tha 
goods of all persons offering (for there need not be an 
actual tender—Pichford vy. Grand Junction Rathoay Com« 
pany (a)—to pay his hive. A town carman who docs not 
convey goods from any one known terminus 1o another, 
nor at any fixcd yate, nor tho goods of sevoral persons at 
the snme time, but plics in the strecls and undortakes jobs 
as ho can got them, is hot a common carvier.—Brind y. 
Date (i). A cavier is a person of known responsibility, 
and generally ablo 10 ronder compensation for damnges to 
goods which ara under his charge, and which havo beon 
ontrusted to him in the course of his acknowledged business 
as such enrricr, ‘This cannot be said of a coolic, 

‘Whon I ordey goods at the shop of an ordinary retail 
tyadesmau, on the understanding that they are to bo for. 
warded to my house, and paid for on, or after, delivery, an 
obligation is imposed. on tho tradesman to deliver tho goods 
at my house, And this would usually bo wndorstoed to be 
the contract, cvon Unongh tho buyer, taking advantage of tho 
opporlunily of being in tho shop, had paid for tho gouds 
at the time whon he gave the, order, 

Thore will not bo a completo acceptance and receipt by 
mo of the goods till they are so delivercd; my liabilily to 
pay for them will bo contingont on their delivery, I leave 
it ontirely 10 tho tradesman to chooso tho messenger who- 
shall carry thom. Io hives tho first covlio that mny be at 
(a) 8, M. and W., 972, 

(4) 2, Moo and Rob , 80, 
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hand, waiting abont his shop for omployment, and despatches 
him with the goods, 

The property in tha goods still remains with tho trades~ 
man, who must bear tho risk, if the goods are damaged by 
the negligence of tho coolic ov other person, IIe is bound 
to sco that they ave safely delivered to me. 

Vho more feet that 1 may agrea to pay such charges, 
abovo the valuo of tho articles, as the tradesman may be 
put to in forwarding them to my house, by paying the 
coolic when he brings them, or by allowing the tradesman 
to put the amount of tho lure down in his bill, and charge 
mo with it, docs not, I apprehend, make the coolie my ser 
vant, or the delivery to him a delivery to mo, so as to protect 
tho tradesman from yisk of injury to the goods on tho road, 

Tf, upon the above considerations, I am right in saying 
that a coolio who is sont by a iradesman with goods 1o my 
house is not my servant, but that of the tradesman who las 
hired him, it would, I think, necessarily follow, that if the 
coolie is not paid for his work, his suit for tho monoy duo 
fo him would lio against tho tradesman, not ngninst mo; 
and that in tho absenco of any eoulracl by me to roim~ 
burse tho tradesman for charges to which ho may bo put in 
delivering tho goods at my house, the tzadeaman will not be 
ahlo to chargo mo for tho hiro. 1 may bo that by a usago 
of trade in Caleutla, a contract may ordinarily bo implied as 
Detweon the tradesman anid tho purchaser that tho latior 
shall pay the coolio hire, either to the coolio himsolf, or to 
the tradesman who has hired him; but there is considerable 
difforence of opinion and of practico on the point Tn tho 
absence of all judivial decision it is impossiblo to sponte with 
authority, ‘here is some voason to belive that, among the 
Dotter class of tradesmen in Calcutta, tho practice of charg. 
ing the customor with coolio hiro is {ailing into disuse. 
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A purchasor should siate on the vousher or recoipt given 
for the goods on delivery, whother or not tho coolic hire 
has been paid by him. Every tradcaman can decide 
whether i6 will bo most profilablo for himsolf to insist that 
his customers shall take delivery of theix purchases dmne. 
diately they are ordered; or whether he should nos rather 
oblige thom by taking on himself the visk of forwarding tho 
goods to the house of his customer by his own servants, Doos 
common experience show such risk to be a vory great ono? 

fn wholesale dealings with merchanis, as merchants, how. 
ever, when goods are bought in bulk, as a bale of cloth, a 
maund-bag of sugar, a cask of beer, or a enxe of wine, the 
uswal cowrse of trade is Otherwise. ‘l'ho complete delivery to 
the purchaser tuking placo ab the merchant’s godown, from 
wheneo they aro removed at the purchaser’s risk, and by 
such persons as he may send or authorise lo remoyo them, 

From the moment of purchase the goody become those 
of the buyer, ILo must bear any loss arising from damage 
to the goods after his purchase, whother in tho merchant's 
godown or in tho course of removal by his (the bnyer’s) 
servanla, Tn such cases tho ooolia would generally bo 
considered Lo bo the servant of the buyer. 


ViTy, 


A master is not qriminally responsible for tho acis of his 
servant, unless it cate bo shown thad 
he expressly ordered or siuctioncd 
him (4 @, directly abeticd him), 
Suffer Ali Khan v. Gholam Hyder Khan (a) ox wiless the 
ofteuco has been committed by tho sorvant under such 
cirewmstances ag would raise a presumption that tho 
offence was committed with lis mastoi’y knowledgo aud 


Ciiminal lity of 
master for sors unt’s neta. 


(a) 6, WR, Cx,, Go, 
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permission, throwing upon the master tho proof of his own 
innoconce, 

Thus if A divested his servant to assault B, and the 
sorvant did so in consequonce of the order, both mastor 
and sorvant would be liable to equal punishmont—the formor 
ag an ebettor, the latter as the principal offender. If, how- 
ever, the mastcr is prosent whon the assault was committed, 
ho would also be liablo as a principal offondor, 

A sonds a boy to buy some arliclo at the shop of B, and 
gives him a counterfeit coin 10 pay for thom ; the boy makes 
tho purchase and gives tho coin, A is guilty of uttering the 
falso coin to B, as woll as to the boy, But tho boy could 
not be guilty of an offence, uufess he also knew, or had 
reason 10 believe, that the coin was countorfeit.—R. v. 
Giles (a). 

Agnin, A sonds a boy to B to fotch monoy duc to C, having 
no authority from C to do so, Tho boy goos innocently 
to B, and says, “1 have come for C’s moncy,” gots it, aud 
takos it to A, who keops it. A is guilty of oblaining money 
frown B on fulso prolonces.—R. v, Budcher (2) + but it would 
bo safor undor the Penal Codo to chargo A. as abotting tho 
offence of choating, ILis punishmont would be the samo, 

Tu both tho cases just givon, if the boy who was sont with 
the falso coin, ox the boy who was sout to obtain money on 
behalf af a person othor than the sender, had beon himsolf 
cognizant of tho fact thal tho coin was false, or that the 
agsoriion on the strength of which ho got the money was a 
fulso one, he could be indictable as a principal offendex, 

‘In cithor case, I tale it, whether the boy was an innocont 
agont or not, A could bo indiclod as a principal, and also as 








(a) 1, Wood, O, 0., 166. 
(8) 28, Ln J. BM, O., 14, 8, Quy 1, Boll, 0, On 6 
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an abettor; (sco Section 108, [xplanation 3, of tho Penal 
Code, post,) corlainly he could bo indielod as an ebottor 
and would roctiva a punishment equal lo that whieh ho 
would icecive as a principal offonder, 

Scctions 164, 155, and 166 of tho Penal Code relato to tho 
Jinbility of the owner or occupier of Jand, or tho agent of 
suoh owner or occupicr on whose land an wilawful assombly 
is hold or a riot takes placo, or for whose bonefit it has bean 
commiticd, and who, having reason to believe that the un 
lawful assembly would be held, or that tho riot would he 
committed, has not usod all the means in his power to stop, 
suppress, or lisperse it, TL ayplios to those cases which are 
by no means unfyequont in the Mofussil, whore rival zomin- 
dars hiro lntlials, whon somo dispute icemiding thoir luuls 
or crops, or from some other cause, arises botweon them, and 
attack cach other’s ryots. ‘The mero fact of ownorship, or 
rosidenco on tho land, or agency of any person on behalf of 
@ gomindar, will of ilsclf xaiso no presumption against the 
owner, ocoupicr, or agent, Tt must bo shown tnt tho riot 
was promeditaied, and that the owner, occupicr, or aganl had 
reason to believe that the riot was likely to take placo, or 
was aolually going on, but used no moans which might lo 
in his power to prevent or disporsa the untewfil assembly 
ox suppress tho riol.—Queen vy. Surrup Chander Palit and 
Teeva Lal Paul (a), 

In Rey. vy. Stephens (2) ik was held thet the owner of a 
business so condueled by his agonls and sorvanta ns Lo engo 
a public nuisance, is liable to an indictment, although tho 
nuisanco js occasioned by tho acts of lis servants, contrary 
to his genoral ordors, and ho ix porsonally ignormt ofthe 
manner in which Une business is renlly Riticolente The nni« 


pipe 
(a) 12, W. R, Gr Rul, 76. 
(4) 10, Cox 0, Gy 310, 8.0. 54,7, By Q J, 702 
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sanec complained of was obstruction to navigation by mounds 
of rubbish, slato and stone, thrown out into the bed of a 
river from a ucighbouring slate-quarry, of which tho dofend- 
ant was tho owner, After verdict of guilty, a rule nist was 
obtained for a now trial, on the ground that Blackburn, J, 
had misdirected the jury in saying that evidonco showing 
tho mbbish to have been deposited by the servants of the 
defendant against his orders and without his orders, was 
immaterial; and that the defondant was guilly, although 
tho acts might have been cammitied by his workmen, 
without his knowledge aud against his orders, 


Tho point was argued bofore Blackbwn, Mellor, and 
Sheo, JJ,, on tho 14th June, 1866, Tt was pointed out by 
Molloy, J., that the only season for proceeding oriminally in 
the case, was “that Ue nuisances, jnstead of being moroly a 
*uuismice affecting an individual, or ono or lwo individuals, 
“affects a public navigable river, and in that sonso affects a 
“number of individuals; aud, therofore, no private indivi« 
Qual, without vecciving somo special injury, could lave 
“maintainod an action, Tho object is to gol redress, to 
provent tho xoourronco of tho nuisance, ‘Tho aggriovod 
panty cannot procecl by action, but must proeved in tho 
* form of an indictinont,.....lho defendant finds Uho enpital, 
‘and carrios on the business, It is carried on for his 
* Donoflt.. 1. Under such circumstances, he must necesans 
*yily give to lis sorvants ail the authority that is incident 
to the carrying on of the husinoss; and il is not because 
ho had ab some time or other given directions that it should 
* bo,cartied on so ag not to allow the refuse from tho works 
to fall into the river, aud made them provide some other 
place for it, that ho is not to be held liable on this indict. 
“mont, whon for a considerable timo it has boon falling into 
iho xiver aud has become prejudicial Lo tho publio, Under 


92 CRIMINAL UIAMILITY OF MASTIR 


*thaso olroumetancas, it appoara to mo that all that it was 
“necessary 10 prove was, that this wuisanes was causcd in 
tho carrying $n tho works of the quarry.” Blackhtwn, J,, 
wished to guard himsolf “ against its boing supposed that, 
© oither al the ivial ov now, anything was dono that infringed 
“ ypon tho rule that the principal is not criminally responsible 
for tho nets of tho agont. All that it is necessary to say 
‘is this, that whoro a person mainiains works by his capital 
‘and his servants, and conducts them so that thoy aro in 
point of fact a nuisance ; if tho cireumstances under which 
ho maintains thoso works are such thai for a private nuisance 
“gq civil action by a private person might bo supportod; if 
tho nuisance inflicts an fujury upon a public right, so that 
q privato action would not lic, but tho remedy would be by 
* indictmont,—the samo proof that would provo the nuisanca 
‘go as to onablo a porsdn to bring an action, would prove 
“the nuisanco so as 10 ontitle the public to indict, ‘That is 
all that it is necessary to deoido, and all that is decided.” 


A leading ease on ‘the subject, as to how far tho master 
or principal is criminally liable for the nots of his sovvant ov 
agont, is that of ew, v. Almon (a). At tho prosoni writing 
T havo before mo tho roport of tho enso aa il appoars in 
Bonnett and Piskeard’s loading onsos in Criminal Taw, 
Vol. 1, p. 241 (2), (q. v. with the valuablo notes thereon.) 
Tt was there held that the salo of a libel by tho servant ox 
agont of a booksollor in the shop of tho principal, is primd 
facie evidonce of the publication by tho principal ; and unless 
itbe shown at tho trial that tho sale took place contrary 
to tho orders of the principal or withoul his knowledgo, 
cvidenco of tho salo by tho servant is swilaient to convict 
eae RR ae eae EO ERECT aT BE Eee 

(a) 20, Stato ‘Trials, 
(2) Hau, 1866, Published at Boston, U8, 
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the principal, Amon had beon convicted of publishing a libel 
(Juning’ leiiey jin a Magazine called the London Museum, 
which was printed at his shop, and even professed to bo 
printed for him?’ IIe had been convicted on tho “ bare 
proof of the sale in his shop without any proof of provious 
knowledge, consent, approbation, or malus animus in himself? 
Ono of the jwrymon had doubted whother this was suffciont 
to- sustain a conviction, but undorstanding from Lord 
Mansfield that tho cvidence was “ conclusive,” convicted, 

A motion was mado on the 19th June, 1770, for a now 
trial on affidayils showing (énder alia) that it was a from 
quent practico in the trado for ono publisher to put anothor 
publishor’s namo to a pamphlet, as printed for that othor, 
when in fret it was published for himsoll: thats My, Miller 
was tho real publishor of the Museum, and had advertised 
it, and published it as printed for Mx, dlmon, without con- 
sulting him or having his consont of approbation ; that My, 
Almon, as soon as he saw his name put to it, as boing printed 
for him, immoiliately sont a note to My, Miller, expressing 
lis disapprobation and dissatisfaction, ‘That ho himeclf had 
no concern in tho London Museum; that ho was not at 
homo whon thoy woro sont to his shop; that tho wholo num 
bor sont Lo his shop was 800. hat about 67 had heon sold 
in. his shop by a boy without his knowledgo, privity, ov ap- 
probation ; that as soon as ho discoverod it ho stoppod the 
sale, ordered tho romainder to bo carricd np to his gnivot, 
and took tho first opportunily to rotum thom to Mr, Miller, 
That it was not proved thal the person who sold thom wag 
My, Almon’s servant, ox omployod by him, or that Max, 
Almén was at all privy to the sale, 

ho now trial was rofused, tho Court (@) boing of 
opinion that all this ought to have beon shown at the trial, 


“@ 0 jonsieting of Lor Mansfield, Od, “) Aston, ‘Willos, and Ashhurai, Jd. 
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hat tho purchase of aspamphiel in the public opon shop of 
a known professed bookseller, from a person actiig in the 
shop as his servant, was primd facie ovidenco of the 
publication by himself, and (in the absonce of any oxplana. 
tion or contradiction) would, if belipved, bo sulliciont to 
sustain a conviction, 

In Mr, Bennetl’s noles to tho ease of RR. vy. Almon, 
voforonce is mado to an Amorican caso of tho Commonweullh 
y. Nichols, as yeporled in 10, Metcalfo, 259, In that caso 
it appears to havo beon hold that “n salo hy tha servant in 
the shop of the master is ouly primd facie evidence of 
such sale by the master as would subject him’ to tho 
penalty for violating thd statute forbidding the gale of 
spirituous liquors without license ; that the relation of the 
partics, tho fact that tho defondant was in possesyion of tho 
shop and was tho owner of tho liquor, aud that tho snlo 
was made by his servant, furnish strong ovidence to authorizo 
and require the jury to fiud tho dofoudant guilly, But wo 
cannot say that no possiblo caso can arise in whieh the 
inference from all these facts may not bo robultorl by proof, 
Unexplained, they would be sulllciont to conyiol tho pany. 
So too it should be understood that morcly colorablo denial, 
or a prohibition not Co soll, if not mado bond fide, will nob 
avail, But if a salo of liquor is mado by tho sorvant with» 
out the knowledge of tho maslor, and really i opposition to 
his will, and in no way participated in, approved, or conn. 
tonanced by him, and this is clearly shown by the muster, ho 
ought to be acquitted, inasmuch as the defendant, under the 
instruction given, might have been found guilty of tho 
charge in tho indictment, if a sale had been mado in his * 
shop withoué any reference to the cireumatances under 
which the salo was mado, and although against the will and 
in contradiction of the orders of the defondant,? 
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Tho principle illustrated by tho two eases last roforred to 
would, 1 imagine, apply with equal power to a prosaeution, 
agninst tho owner of a shop, whoso shopman was guilly of a 
breach of the Adkaree Act, and sold spirituous liquors without 
a license, or used falso instruments for weighmg (a), ov used 
falsé weights or measures (b), or sold frlse weights or 
moastres (¢), or gold noxious food or drink (@), ox sold 
adulleralted dvugs (¢), or sold any drug as a differont drug 
or preparation (f), or who sold obscene books (g), ox who 
sold or offered for sale any printed or engraved substance 
containing defamatory matter (2). 

The master would bo criminally liable, who “ kuowingly ox 
negligonly omits to teko such order with any poisonous 
substance in his possession, as is suflicicnt to guard against 
any probable danger to human lifo from such poisonous sub« 
slanco:” (7) @y., & careless houso-keoper who should leave 
poisonous substances within reach of his khansamah, among 
the ordinary bottles of wino and sauces, and thereby canso 
the guests to bo poisoned, or (7) should leave gunpowder 
about in the way of tho sorvant, and cause sumo one to bo, 
blown wp, or (%) being a stublo-kcoper showld sond out 
his horses for cxorciso insulliciently bridled, ox without a 
sufficient number of syees to ako charge of them, 

It is to bo remarked that Sections 279 to 280, both inelu 

(a) Ponal Code, Sea, 261, 
(a) Tb, 200, 

() 2b. 20%. 

(d) 1b, 278, 

(e) 26,276, Rev. Diaon, 4, Camp, 12 
Cf) 2.0. 276, 

(gy) Lb, 280. 

(4) Jb, 608, 

() Lb, 284, 

(7) Lh, 280, 

(Ib. 288, 
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sivo of, thd Ponnl Code relat to nogligonco, which is likely 
to causo hurt or injury” lo any porson; ox to “ causa pro. 
bable danger to human life.” Ib would, therafore, not be 
necessary to show thal hurt, injury, or contl had aatually 
occurred ; or to wait until thoy had occurred before inati« 
tuting proceedings under theso Soctions. T have roforred 
to these Sections in this place although thoy avo after all 
but ina yery indirect manner connected with my present 
subject; tho master in the casos I have put boing liable 
not so much because injury has been done by the act of the 
sorvant for which he is responsible, but for his own criminal 
negligenco committed by himsolf personally. 

In the Appendix will*bo found, under tho apprapriate 
sections of tho Penal Code, naticcs of offences committed 
by servants, clorks, and othors,as such, end casos illustrating 
the law : but it will be useful here to make » fow remarks upon. 
two kinds of offences which are of most frequent occurrence, 
the proof of which may ho attended with poouliar difficulty : 
namely, “Criminal breach of trust by o sorvant,” and 
“ Cheating.” 

Section 406 of the Ponal Codo onncts, “ Whoovor, being 
“in any manner entrusted with proporly, or wilh any 
dominion over proporly, dishoneslly misappropriates on 
* conyorts 10 his own use that property, ov dishoueslly usas 
“ or disposes‘of that property, in violation of any direction 
“of law prescribing the modo in which sual trast is to bo 
“discharged, or of auy logal contract, express or implic«d, 
“which he has made touching tho discharge of such trust, 
“oy wilfully suffers any other person so to do, comniits 
 oriminal breach of trust.” 1f, therefore, a porson. is entrust 
ed by mo with money to buy e quantily of rico oy somo othor 
article, and ho buys it, and aftorwards keops back, or 
pormils any one clgo to abstract, some portion of it, and 
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gives tho remainder to me as being all the rico to which 
L am ontitled, he commits criminal breach of trust.—Rey. 
vy. Bunkall (a) ; 80 also if ho sponds only part of tho money, 
which I cntiusted to him, upon tho article, and keeping 
back the change’ for himaclf, tells mo that ho spant the 
whole of tha money T gave him upon the purchase, he com 
mits “criminal broach of trast” and © criminal misappro- 
priation,” the lesser crimo being included in the greater. 
There can bo no real distinction between keeping back part 
of tho goods which my servant has beon ordered to purchase 
for me, and retaining part of tho money which was given 
him to bo spent in purchasing thom, If ho has been 
entrusted to make the purchase in dhe ordinary course of his 
employment as my sorvant, ho commits “ oviminal breach of 
trust as a’ servant.” 


So, also, if my bearer or hurkarn is entrusted by mo with 
a certain sum of moncy, to pay over as hire duo to a gharry 
driver, or other person from whom I have bought something, 
and he vetuins purl of the amoney for himself, ho commits 
“oviminal broach of taust as a servant.” 

Tn both of theso instances tho porson who commits the 
offence is desorving of severo punishment. But if the 
money volained by tho servant is so rolainod with the 
consent of tha person to whom if is due, my servant hes 
committed no offers, T must observe, however, that tho 
sorvant is hound to pay overs tho wholo sum of money 
which I gavo him for that purpose; if ho docs not do 
so, tho lay would not recognize any plea which ho might 
advango, that he kept portion of the moncy back as “ dus~ 
“toorie,”? 

T am, not only morally, but legally, bound to seo that the 


(a) 89, ln D, Ma Oy 78 
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money which T owe is paid to the person to whom il is duo, 
If any part is nob paid tt will he no defence in an action 
atterwards brought against mo for tho money, to say 
giva it fo my servant to pay it.” 

Now, as to cheating, Soction £15 of the Ponat Code 
enacts, “ Whoover, by deaciving any person, fraudulently 
“oy dishonestly induces tho person ao decoived to deliver 
“ any property to any person, or to consont that any person 
shall retain any property, or intentionally induces any 
“person so decoived to do, or omit to do anything which 
ho would not do or omit, if he were not so deecived, and 
which act or omission enuses or is likely Lo eanse damage 
“or harm to that person in body, niiud, reputation, ov 
“ proporty, is said to chent.” 

A khansamah purchases a leg of mutton in the bazaar 
and pays aiupee for it, but tolls his mastor he paid two 
or threo, and writes that amount down in his bill, Tho 
master, having no means of testing tho tiuth of his ass 
sertion, boing ignorant of bazaar pricos, and not knowing 
the devler from whom tha mutton was bought, believes bis 
khansamah’s siatomont, aud, being deevived hy that stato- 
ment, pays the two or threo rapeos demanded ; it follews 
that the master is cheated, and Ue servant hey committed at 
offence punishable under tho Section just quoted, 

Mow shall the master prove his servant's guilt? 

1, Tho evidence of tho pazaar-dealor from whom the 
meat was bought should be obtained, Tho master ean 
eall npon his servant lo point out tho person from whom bo 
bonght tho meat, If the servant should rofuso to do so, 
or should point ont some person, other than the righ ono 
as the doaler from whom he really bought it, au iuference 
at ouco mises to his prejudico. ‘Cha khansamah should bo 
taken to the bazaar, and althongh ho might rofuse 40 point 
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owt the right dealer, the laticy might be present and able 
to identil'y him. 

2. Whether or not tho master has suecocded in finding 
tho bazaar-dealor from whom his servant made the purchase 
in question, he should also secure the attendance of some 
other respectable dealer, with whom neithor himself or his 
servant lias had any dealings: one who, without being 
suspected of partiality, could stato what was the owrent 
murkot rato of moat: this from his occupation as a dealer 
he must know, 

I would be presumed in fayow' of the prisoner that 
the meal supplied by him to his master, and which had been 
consumed, was of the best quality, and that he would be 
justificd in charging tho highest rates for that sort of meat, 


ho ovidence of the dealer who sold it would show the 
quintity, quality, description, and prico of the meat which 
he had sold. If ho should stato that the prisoner had pnid 
him a lower prico for the moat than had been afterwards 
chatged in his mastov’s bill, tho jury would have no difficulty 
in returning a verdiet of “ guilty? 1f ho should say that 
the khunsamuh lind paid him for the moat tho samo sim 
that had boen charged to tho master, and that swum should 
appear to bo greatly in oxcoss of the eurront market price 
for the bost quality of mont of tho samo description, tho 
jury might bo justified in rolusing io beliove tho wilness ; 
oapecially if iL should appear in ctoss-oxemination, or on the 
evidouce of other witnesses, that he (the witness) had supplied 
tha samo quality and description of moat to other persons, 
on tho same morning, ab tho ordinary rte; a belief of thor 
wilndgs's statomont would, under these cirenmstances, almost 
nevossarily involve e belief that the witness himself was the 
yogno : that ho cheated tho soxvant, or was in league with the 
latter Lo cheat the master, 
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L think it might fairly bo left to the jury to say, on 
tho whole evidence, whether tho prisoner was“ guilly”? 
ov not guilty? [¢ thoy believed tho witness iit question, 
they would bo bound to acqnil tho prisoner of the churgo 
laid against him, But if they did nob believe him, aud 
the difference between tho price charged 10 tho master and 
tho proved bozanr rates, ho so great that tho prisoner, 
from tho nature of his ordinary duties, might reasonably 
be presumed to have beon aware of such differonen, and to 
havo only paid accordingly, and, therefore, Lo havo wilfully 
deceived his master by the over chargo,—tho jury would 
probably have but little difficulty in arriving at a conviction, 
Tf, however, the difference was slight, sny one or two anus, 
that civeumstunco would bo pointed out to the jury with a 
recommendation to aequil, 

It might appear thet the prisoner had rofused to 
point out the dealer from whom he bought tho meal, 
and it was, therefore, impossible Lo obtain his evidence ; the 
absenco of such evidence, uudor such cireumslances, would 
not, 1 apprehond, seriously projudico the caso for the proso- 
eution, ‘ho prisoner would bo ontitled to covery prosump« 
tion in his favour (us, for instanco, the possibility thal he 
had, himself, beon cheated) arising from tho abaonce of tho 
evidence in question, balanced by the conflicting inference, 
that, ifho wore innocent, ho would not have refused to point 
out the person whose evidence could most cusily have freed 
him from the charge, 

Before leaving this sabject I must vamind the master, 
rhint if, ab the time he pays a servant any stim domandad of 
him, he Anows that the servant is making an oyerclhrga, 
but pays the amount with a view to ontrap tho servant, ho 
will not afterwards bo able to sustain a charge of choat« 
ing against him, To justify a chargo for chenling, tho 
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paymont must have boon made by the master in consequence 
of his having boon deceived by his sorvant’s statemont. 
Tf ho voluntarily pays, in his own wrong, what ho knows is 
not really duo, it is only fair that ho should suffor tho loss. 

Whore the master enters into a genoral contract with his 
khansameah to supply his tuble for so much per month, 
it would seareoly be possible to support a criminal chargo 
against the khansamah in vespect of the quality or suff. 
cionoy of the food supplied, or the amonnt charged, But 
the khansamah would bo liablo in a civil nection for damages 
arising out of any broach of tho contzact which could bo 
proved against him, 

May T, here, without being considered presumptuous, 
suggest to the proprictors of the Caloutla daily papers that 
the public, asa rula, avo wot very anxious to know whother 
osgoin really deserved the fifteen stripes ho got yosterday : 
probably he did; or whether Paunch Coyrio’s master awed 
the (lea rupacs for which he was sued: vary likely he did 
not, Might not the space usually devoted to au account 
of tho misfortunes of thesa persons be more profitably 
givon up to tho publication of « daily, or, say, a weekly list 
of besane prices ? 

By all means Ieb us have both, if possible, bul if the 
papers cannot alford both, and the choiae lies between ono 
or the other, may wo nob have the list of bazant prices ? 

Wonld such a list bo moro dificult to obtain than the 
prices of shares and stocks which aro daily quoted ? 

Wo should hnve at Jeast ono other check upon the 
demands of thet “old man of tho sen” who sits so heavily, 
on, or shoulders, 

It would be one moro blow at “dustooric,” which if not 
synonymous with crime, lics, as I belicve, at the root of 
much of the roguory met with in this country, 
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Tho possibility of gotting rid of even somo of it, would be 
worth paying for in tho shapo of a riso in wages, 
Khansamah’s bills aro not, apparently, framed with any 
zveforonco to fluctuations in the market rato of prieca for 
mont and vegetables, above which they might bo allowed 
some moderate commission: their charges socom to bo fixed 
necording to some such principle as this +—They look at 
the oxlent of thoir master’s ineome so far as it can bo asecrs 
tained ; his social or oMcial position ; the sizo, and situation 
of his honse, and gouernl style of Jiving ; having, moreovor, 
akeen insight into character and tempor, they charge just as 
much as they think the master or mistress will pay without 
vory scrious objection, 
IX, 
A sorvant, asa rule, is not liable upon dontracts ontored 
_ intoinhis master’s namo; but if he has 
Sate hint aa ‘is excceded his authority, or fraudulently 
juniors behalf, Cour nigrepresonted its extent, he will bo 
liable to the person with whom ho 
so deals, Whon a seller of goods deals with au agent, 
the general principle of lnw ia that the seller shell have 
his remedy against tho principal rather than against any 
other person, Where goods are bought by an agent, who 
does nob at the time disclose ho is acting as agent, tho seller, 
though ho has debited the agent, may, upon discovoring 
the principal, resort to him for payment. But if the prin 
cipal be kuown to the scllor at tho time when he makes 
the contract, aud he, with a fall knowledge of the principnl, 
chooses to debit the agent, he thereby makes his election, 
and cannot afterwards charge tho principal, Or if, in 
such a case, ho debits tho principal, ho cannot afterwards 
oliarge the agent, ‘The goncral principlo is that the soller 
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shall have his remody against the principal.—TZhomson v. 
Davenport (a). In the notes to this case in Smitl’s Leading 
Cases, the following principles are laid down as deducible 
from the authorities :— 

1. Where A contracts with B, without stating himself 
to be an agent, B may, on discovering his principal, cleet 
between them, 

2. Tho rule is the same when A states himself to be au 
agent, but does not name his principal. ‘ 

8. If A state himself to be an agent, but has really no 
principal, he is, in law, himself the principal, unless having 
had at ove time authority, its determination was not, and 
could not be, known to him.—Simoud v. Iibery (6), Recent 
decisions, howevor, go to show that where a person states him- 
solf to be an agent, but has really no principal, ho cannot be 
treated himself as principal, and be sued on the contract, but 
ho is liable in an action upon his implied promise that he 
really possessed the authority which he affected to have, The 
case just referred to, was an action for necessaries aupplied 
to tho defendant between tho time of her husband’s death, 
on a voyage to China, and of tho receipt of the intelligence 
in England,—it was held that she was not liable, upon tho 
ground that sho did not, and could not, know of the doter- 
mination of her authorily to contract, In the course of his 
judgment, Baron ‘Alderson observed ; ‘Thore is no ground 
for saying that in reprosenting hor authority as continuing 
sho did any wrong whatever, ‘Thoro was no maid fides on 
her part, no want of diligence in acquiring knowledge of 
the yevocation, no omission to state any fact within her 
knoWledge relating to it, and the rovocation itself was by 








— 


(a) 9, B. nnd 0,, 78, 8. O.; 2, Smith’s I. O., Edn, 1866, p, 286. 
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the acl of God. Tho continuance of tho life of the pringi. 
pal was, under theso cirermstances, a faeb equally within 
the knowledge of both coutracting parties, Lf, then, the 
true principle, dorivable from the cases, is, iat there must be 
xomo wrong or omission of right on the part of the agent, 
in order to make him porsonally liable on a contract made 
in tho uame of his principal, it will follow that the agent is 
not responsible in such a case as the present, And to this 
conclusion,wo hayo come, We were, in the course of the 
“argument, pressed with the diMeulty, that if tho defendant 
be not personally liable, there is no ono liable on this con. 
_ tact at oll, for Blades v. Free (a) has decided that in such 
a case the exccutors of the husband are not liable. ‘Chis 
may be so; but we do not think that ifit be so, it affords 
to waa eufticiont ground for holding the dcfendaute lable, 
In the ordinary caso of a wife who makes a contract in her 
husbandl’s life-time, for which tho liusband is nol liable, the 
same cousequenco follows, Tn that case, as here, no one is 
liable upon the contract so mado,” On tho authority of Lhis 
case, Mx, Manly Smith, at pago 223 of his work, remarks : 
“Tf a man lonves a houso-keeper in possession of his honse, 
and goes abroad and dics, tho house-keepor would not be 
liable lo pay for goods obtained on hor master’s oredit aftor 
his death, aud before she know of his death, provided thoy 
wore of a description which sho was authorised by her 
master to pledge his credit for during his life; although in 
such caso hor master’s reprosontatives would not he Hable, as 
her authority to pledgo his orcdit was in fuel revoked by his 
death,—Blades v. Tree (a)? 


Tu tho judgmont in Smoué vy. Ilbery (3), tho cases whore 








(a) 9, B. and C., 107. 
(2) 10, M, and W,, 4. 
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agonts havo been held to bo personally responsible aro divided 
into three classes :— 

1, When the agent makes a fraudulont reproscntation 
of his anthority with intent to decoivo, IIcro, thoro is 
no doubt the agent would bo personally responsible, 

2 Where ho has no authority, and knows it, but neyer- 
tholess makes the contract as having such authority. In 
that case also on the plainest principles of justice he is 
liable. 

8. Where not having in fact authority to mako the 
contract as agent, he yct does so under the bond fide 
helicf that such authority is vested in him, 

In those casos, it is tro, the agent is not actuated by any 
frandulent motives; nor has ho made any statement which 
ho knows to be untrue. But still his liability deponds on 
the same principle as before, It is a wrong, differing only 
in degree, but not in its cssenco from tho former case, to 
stato as truco what the individual making such stalement 
does not know to be truce, oven though ho docs not know i¢ 
to be fnlso, but belicves without sufficient grounds that the 
statement will ultimately tur out lo bo correct. And if 
that wrong produces injury to a third person, who is wholly 
ignorant of the grounds on which such beliof of the sup~ 
posod agont is founded, and who has relied on the correctness 
of his assertions, it is equally just that ho who makes such 
assertion should be personally liahle for its consequences, 
Bavon Alderson distinguished tho caso of Smout y, Ibery 
from the ordinary cases, on the ground. that the defendant 
was f marricd woman, and she might therofore bo regarded 
as standing in tho position of an agent who, acting bond 
fide, and having a determinable authority, had bound his 
principal, but had expressly stipulated that he should not bo 
personally liable himself, 
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Clorks and others entering into written eontracts on their 
master’s behalf should make il appoar beyond all doubl that 
it iy in that enpacity only they do so, by plainly stating 
tho fnet. 

Tho general rulo of Inw is that oral ovidenco is not 
nilmissiblo to contradich ox vary any contracl veduecd into 
writing; and whore, from tho construction of the document, 
it is doubtful in what onpacity tho contract has been entered 
into by ono party ox the other, tho burden of proving 
that 9 person who has signed tho document morcly acted 
ag an agent for some one clso in so doing, will lio upon 
the agont who secks to oxempt himself from vosponsibility, 

But tho rule of evidenco just given will not, it is said, bo 
an obstacle to an action brought against a principal wilh 
whom another had entered into a written contract, through 
his agont, although tho agent’s name alono appeared upon 
the contract; for if tho principal allow the agont to con- 
tract for him in his (tho agent’s) namo, that name becomes, 
for tho purposes of the conlract, his own.—Trueman v. 
Loder (a). 

In that caso tho agont was ono II, and it was univors 
sally known that TI acted usually for tho defendant; the 
transaction, out of which tho sult arose, took placo after the 
defendant had given notico to IL that ho intended lo 
conse employing him as agont. IL hai bought somo tallow 
from the plaintiff, intending to mako tho contract on his own 
aecount, but plaintiff did not kuow this, and believed Uhat IT 
represented tho dofondant as usual, It was held that the 
defendant was liable, the pluintil having no notico 4lat 
the name I] had ceased to mean the dofundant. 

Paymont, or tender of payment, to an agent or servant 





(a) ll, A. and !, 691. 
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in the course of his employmont, is paymont, or tender of 
paymont, to the prinoipal,, but the payment must be in the 
course of his omployment ; otherwiso, ho will have no express 
authority, and there will bo no ground for saying that such 
authority can be implied, 

‘hus, payment by me of money to a shopman, from whom 
I havo purchased goods, is payment to the tradesman, tha 
shopmau being authorised in tho course of his employment, 
to recoive such payments; but if a man owed me a sum of 
money for a debt and paid it to my dearer, that would be 
no payment to me; the dearer, for that purpose, being a 
mere stranger, he not being authorised in tho course of his 
ordinary employment to receive the moncy, Wheie a 
sorvant, authorised to receive money on his master’s account, 
has rightfully obteined it, any action to recover it back 
should generally be brought against tho master, The sorvaut 
is not generally liable. And the rule applies with greater 
foree when the money so reccived by the servant has heen 
actually paid over by him to the master.— Cary v. Webster (a), 

In general, tho principle of law is clear, that if money be 
mispaid to au agont expressly for the uso of his principal, 
and tho agent has paid it ovor, he is not liable in an action 
by tho person who mispaid it, becauso it is just that one 
man should not be « loser by the mistake of another; aud 
the person who made tho mistake is not without redress, but 
has his romedy ovor against the principal, On the other 
hand it is jusi, that as the agent ought not to lose, he ought 
not to be a gaincr by the mistake. And, therefore, if after 
the payment so made to him, and before lie has paid the 
money ovor to his principal, the person corrects the mistake, 
the agent cannot alterwards pay it ovor to his principal, 





(a) 1, Strango, 480, 


108 BERVAN’S LIANILILY ON CONTRACTS 


without making himsolf Hable to tho real owner for the 
amount,-Buller vy, Larvison (a). 


Tho samo principle was applied in Cow vy. Prentice (b), 
whoro Prentice had recoived a bar of silvor from his cor. 
respondent ata foreign port, and sold it to another person 
in London, at a price calculated on the number of ounces 
il was supposed to contain, It tuned out to contain fowor 
ounces than was at first supposed. Tho purchasor then 
brought an action against the sollor, when it appeared that 
tho latter had not paid over to his principal tho full sum 
paid for the bar of silver, although he had rendered on 
account, which was still unsctiled, to his principal, debiting 
him with the full amount. * 


Lord Ellonborough said: “T tako it to be clear that an 
“agont who veccives monoy for his principal is lieble as a 
principal (4, 2, 10 the porson who ontrusted him wilh tho 
© money) so long as ho stands in his original siluation, and 
until thoro has been a chango of circumstances by his 
“having paid over the money to his principal, or done 
* something oquivalont to it, Ilero it is admitted that 
no moucy has beon paid ovor by the defondant to his prin« 
cipal, nox has there beon any othor thing done by him to 
“ creato a chango of cixeumstances. 

Tho only question thon is whother tho adlion lics 
“against tho dofondant, considering it as if it wero an 
action against the principal.”* : 

In Murray v. Mann (c), the plointiff, a livery stablo~ 
keeper, kept the dofencant’s horse in lis siable. While the 
horso was still in the stablo, Murray sold it to a third 





(a) 2 Cowp., 606, Per Tord Mianaflold, 
(2) 8, M. and S,, 84, 
(©) 2, Ux, 698, 
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person for 2125, under a guarantee which, as afterwards 
appeared, the horse did not answer, Murray then returned 
tho money ho had received to the purchaser, Murray then 
brought the present suit against the defendant, Mann, for 
the keop of the horse, when the dcfondant wanted to set off 
the price of the horse, which the plaintiff had yeccived, but 
yeturned before the presont action was brought. 

It was contended that the plaintif, who was agent, could 
not set up his own fraud in giving a false guarantee by which 
he was obliged to return the money against the defendant, 
his principal; but Lord Wonsleydale said: “The principal 
“had no right to the 0126, oxcept by the act of his agont 
‘in making a contract, which was defeasible by reason of 
“frond. It is truo that fraud does not make the contract 
“actually void, but voidable at the election of the party ; but 
‘tho moment the purchaser chose to declare it void, the price 
‘was recoverable back from the plaintif’; and it ceased to 
“be money in his hands received for the uso of the do» 
“fendant. I am therefore clearly of the opinion that the 
sot-oll was defeated by the proof of fraud. Tho plaintiff 
*doos not, in truth, sot up his own fraud against the 
*dofondant, but says, ‘I only received that money subject 
*¢1o a dofeasnmnce, which has iakon placo”” Tho defond. 
ant’s ploa of sot-off was therefore disallowed. 


The fact, that a servant has acted merely in obedicnee to 
an order given by his master, will 

vinta thitd Garson tor Mord him no defence in an action 
wrongful aot committed afterwards brought against him by a 
by:him: third porson, who las suffered. injury 
tlyongh some nel of positive wrong committed by the 
gorvant, If, however, tho injury complained of arises from 
some negligence or omission of duty by the servant in the 
course of his employment, such ueglect is only chargeable 
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upon the prineipal.—ZLane v. Colton (a). Tho sorvant, ag hay 
beon alrondy pointed out (2), has no vomedy against his 
mastor to recover dmuagos which ho has hoon compelled to 
pay in consequenca of somo act, wrong in itsolf, and which, 
although committed at his mastor’s orders, tho sorvant might 
fairly be presumed to know to bo unlawful. 

On this point tho old caso of Aerryweather v. Niwan (a) 
is of Interest, Ono Starkoy brought an action against 
Doth parties to that suit for an injury dono by thom to 
his revorsionary csiaio in « mill, and also to xecovor 
somo machinery belonging to tho mill, Ilo obtainod a 
decreo for damages against both, but leviod tho whole 
amount, £840, on Merryweather, who thoronpon sued Nivan 
for a contribution, but was non-suiled, ‘Lord Kenyon, 
CG, 3,, said thore could bo no doubt but that the non. 
suit was propor, that ho had never beforo heard of such 
an action having been brought where the former vecoy~ 
ery was for a toré (2 wrongful act); that the distinction 
was alear botwoen this caso and thet of a joint judgment 
against soveral defendants in an aelion of assumpsit 
(o contract, undertaking, or promise) ; and that this decision 
would not alfect cases of indemnity whero oue man om 
ployed another to do acts not unluwful in thomselyes for tho 
purposo of assorling aright, In tho noles to Memyweather 
y. Nivan, it is pointed out that the doetwino established in 
that case is drawn from the samo soureo as that which 
prevouts tho recovory hack of monoy paid in pursuanco of 
an illegal contvact. If contribution could bo claimed by 
one wrong-docr from another, tho community of wrong, 
botweon tho plaintif and defendant, would bo the *yory 








(a) 12, Mod, 488. 
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foundation of tho action, and it is as contrary to policy to 
allow a mau to recoyer that which he has paid in conse- 
quence of an illegal act, as to allow him to recovor that 
which ho has paid in consequence of his illegal contract. 
Shortly stated, tho principle deducible from tho authorities 
is this: whore a sorvant docs a wrongful act, an act which is 
wrong in itself, he will be liable to the party injured; oven 
though he intended no injury, aud was acting to the best 
of his belief for his master’s interest and on his authority, 
TE the servant commit a trespass by the command or n+ 
couragemont of his master, the master shall be guilty of it, 
though the servant is not thereby excused, for he is only to 
obey his master in matters that ate honest and lawful (a). 
Aud T have already shown, that where the servant has done an. 
net not wrong in itself, dond fide, under cirewmstances which 
show he might have done it in the belief that ho was legally 
ontitled to do it, he may call on his master to indem- 
nify him, | 

If a servant becomes unlawfully possessed of properly 
on his master’s account, or having beon originally ignoraut 
that his possession was unlawful, retains it or disposes 
of it after having become aware that his master had no 
litle to it, tho servant will be liable in an action at the 
suit of the real owner for tho rocovory of the proporty: 
the plea that he had his mastor’s authorily for what he 
did would not avail him, nor could he in such a caso 
recover an indemnity from his mastor, But if a sorvant 
who has become lawfully possessed of property, holds it 
on hig master’s behalf, and afterwards, without setting up 
any title of his mastor on any assertion of his right to tho 
possession of the property, refuses to givo it np to the real 





(a) Blackstone Com., J, 480, Kerr’s Edn, p. 441. 
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owner until he has xeesived his mastow’s anthorily to do so, 
this would not be such an act of conversion of the property 
to his own uso as would ronder the servant liablo in an action. 
—Perkins y. Smith (a), Stephens y. Hlwail (db), Powell vy, 
Hoyland (c), Alexunder vy, Southey (d). 

Lt has been already shown that tho mastor would bo liablo 
at tho suit of a porson who has suffered hy tho fraud of his 
servant which has been commilted in tho course of his 
ordinary employment; and on the principles and authorities 
abovo given, it would seem to be correct to say further that 
the servant would also bo liable to tho porson injured by 
fraud knowingly committed by him, 

Tho criminal liability of servants for wrongful nels com- 
milled by thom in the cowso of their employment will bo 
found noticed in the Appendix under the particular sections 
of tho Penal Codo relating to them. 


X. 


A master may bring an action against any man who 

Minatev'avight of noon wrongfully deprives him of the sar. 
ngalust hind poison for vices of his aorvant, Tf, for instance, 
Jess oiest viens my sorvant has been heaton and 
maimed; or if ho has beon driven over by another's neg)i. 
gonco; or if ho has been bition hy a ferocious dog-—LModsoll 
y. Stailebrass (e)—and so injured as to have beon rendered 
inenpahle of doing his work, the wrong-doer will bo linblo 
in an action st my suit for the loss of my servant’s aor. 
vices. In Lodsoll y. Stallebrase it was held that tho damages 
might bo ostimated at such a sum as shall not only com« 


oe sf ats 
{a) 1, Wils,, 928. 
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pensate for the loss of sorvice down to the time of bringing 
the action, but aflerwards, down to the time when, as 
appears in evidence, the disability on the part of the servant 
to porform his work may be expected to cease, 

The action brought by the father or guardian of a 
girl who bas been seduced against her seducer, is based on 
the same ground: loss of service to the person who, fox 
the purposes of the action, must be considered as her 
master or employer. Actions for injuries to children, 
when brought by the father or guardian in his own name, 
lave a similay foundation. In all these cases some proof 
of scrvico must be given, but pyoof of sorvices of a vory 
slight nature will generally be sufficient to sustain the 
action. It may almost be said that when tho relation 
between the “ master and sovvant” js close, such as fathor 
and child, living in tho aame house, and the child is of such 
an age as to be capable of performing some service, the 
actual performance of service will be presumed. When, 
however, the age of tho child forbids such a supposition, the 
action should be brought in the child’s name, as being the 
real plaintiff, the person really injured by the misconduct of 
tho defendant. ‘Tho master’s action for damages arising out 
of tho loss of his servant’s labour is wholly distinel from the 
action which the sorvant has in consequence of injury sus« 
tained by him personally at the hands of some third person. 
The injury to tho servant mid the injury to the master are 
collateral, not consequont on cach other; aud it would bo no 
defence to an action brought by the master to say that the 
servabt had already recovered damages for the injury sus- 
tained by him, The injury to the master is one thing; the 
injury to tho servant is another and very different thing. 
The circumstances under which 2 master can bring an 
action against a third person for enticing away, or harbour- 
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ing his sorvant, and the principlos upon which such actions 
flopend, wore recontly fully discussed in {ho case of Brukowsky 
vy. Thacker and others (a) hofore Mr, Justice Phoar, The cir« 
cumstances of that caso were as follows 

A Mx, Wolff camo ont lo Caleulla in Fobruary 1870, 
audor a contivacl of sorvico wilh tho plaintiff. Aftor a very 
short lapse of timo, according to plaintifll’s own account, 
Wolff showed signs of dissatisfaction. About tho 26th 
Febrnary he vonewed his acquaintance with a Mr, Mullany, 
whom he had previously known in ondon, aud who was 
then an assistant in the defendants’ firm. With this gen- 
tleman he conversed upon, his prospects, aud oxprossed him~ 
self somowhat strongly with rogard to the deception which 
he said Mr. Brukowsky had played on him in the mattor 
of his contract, TIo saw Mr, Mullany sovoral times, 
and on tho 8rd of March, Mullany took him io My, 
Brown, one of tho assistants of defondanis’ firm. Up to 
tint day Brown had no personal Inowledge of Wolff, To 
Brown, Wolff dotailed his wrongs, and asked whother he 
could got employment with the defendants’, and Brown, 
having thus learned tho facts of the agreement botwoun 
‘Wolff and Brukowsky, said that he could not until ho had 
got vid of this engagement. Mr. Brown, howaver, con- 
sonted to introduco him to Mr. Spink, 9 partnor in tho 
dofendant’s firm, and accordingly Wolf came noxt morning, 
and was thon introduood to Mr, Spink. Mr. Spink told 
him pretty nearly tho samo as Brown had dono, and advised 
him strongly to go and arrange matters with plaintiff, My, 
Spink had another interview aflor this wilh Wolf; still 
matlors were not arranged belween Wolff and plaintiff, and 
eventually Wolff was furnished with omploymont by do- 





(a) Englishman, 27th Septembor, 1870, 
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fendanis, and from that time continued working for them, 
There was nothing to show that what fell from cither Mr. 
Brown or My. Spink amounted in words to an attempt 
to persuade Wolff to leave the plaintiff’s service, 

Tha utmost mado out against them by the evidence was 
that they were willing to avail thomselves of Wolff's scr- 
vices, and were willing to havo him in their employment, 
if ho could get rid of his obligations to the plaintiff, In 
doliveving judgment, Phear, J., said :—“It scoms to me that 
there has been a complete failure on the part of the plaintiff 
to show that Wolff was enticed ond allured by the defend~ 
anis, oither divectly or indirectly, to leave the plaintiil’s 
service; so that if we had the procise fom of pleading here 
which prevails in England, that precise count or head which 
would cover the defendants’ procuring or enticing Wolff 
to leave plaintift’s service would not be made out. There 
remains, however, another head on which plaintiff’s claim 
may be made out, and this is expressed in the terms that 
defendants veccived and harbowed Wolff when they knew 
that he was bound to the service of plaintiff. I think that 
that statement, in tho broad form in which I have now 
put it, docs not necessarily constiinto a cause of action. 
The principal caso which has been relied upon to show 
that it docs so is Blake vy, Lanyon (a), and, no doubt, 
the judgmont of the Court in that case goos vory far to 
support tho argumont of plaintif’s counsel, Tho Court 
then said, ‘An action will lte for receiving or continuing 
to employ the servant of anothor after notice without entis 
cing him away. A person who contracts with another to do 
cortain work for him is the servant of that other till the 
work is finished, and no othor person cen employ sucli 
servant to the prejudice of the first mastor; the vory act 
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of giving him omploymont is affording him tho means of 
keeping out of his former service’ ‘Lo illustrations that 
I Umwew out during the trial aro sulliciont, in my mind, to 
show that the doctrine which is hore enunciated cannot bo 
sail to bo generally applicable to oases of all contracts of 
sorvico without discrimination, In Blake v. Lanyon, tho 
servant was a manual labower, who consequently gene 
within the scope of the statutes of labourers. Now, tho 
ofleet of those slaiutos, until they wero ropealod, was to 
deelaro that it was unlawful ovon to harbour or to giva 
shelter to such a servant whilo ho was in tho sorvico of 
another person. Consequently, any one who did so with 
knowledgo that the servant was in the sorvico of another, 
committed @ wrongful act, and became liablo to a civil action 
for damages, at the suit of tho person aggricved; and it is 
noticenblo that this oaso, whenever it has beon cited, until, 
T believe, it was cited two days ago in this Court, has never 
doen cited to show that an action will lio generally for tho 
micio sheltoring or harbouring another after notice, The 
principal point judicially determined in that easo was, that 
a person who contracts with another to do certain ‘worl 
for him is the servant of that other till the work is finished? 
If this woro so, it followed, on the footing of the statute 
of labourors, that tho defoudant in tho suit was guilly of a 
wrongful act, and therofore, if that act wore to tho prejudice 
of the first master, tho. defendant was liable to pay damages, 
My, Justico Crompton, in Lumley vy. Gye (a), volers to this 
caso simply as an authority to show that ‘a porsou who 
has loft his work unfinished is a servant for tho purposes of 
such an action? It was nol necessary for him to consider 
whether tho harbouring or shellering of a porson known 
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to be under any sort of contract of servico with another 
would of itself constitute a causa of action, because each 
count in Lumley v. Gye (a) charged the defondant with 
procwriing and onticing Miss Wagner to brenk her contract ; 
thore was no count for harbowing and sheliaing, I do 
not think, after the best attention which I hayo beon nblo 
to give to the judgment of the learned Judge in that case, 
that ho intended to say that tho mere harbouring and 
sheltering of 2 servant of any kind whatsoever, after he had 
quitted his master’s service, even with notice, is necessarily 
actionable. IIe says expressly: ‘Whoover maliciously, or 
which is the same thing with notice, intorrupts the relation 
subsisting between mastor and servant, by procuring the 
servant to depart from the master’s service, or by harbour. 
ing and keeping him ag servant after he las quitted it, and 
during the time stipulated for as the period of service, 
whorcby tho master is injured, commits a wrongful act, for 
which he is responsible at law.’ I understand these words 
1o convey that the contiuued absence of tho servant from 
his mastor’s service mush bo attributable directly to the har. 
houring and sheltering, before the latter eau be the basis 
of an action, Also, further in his judgment, the learned 
Judge speaks of tho action as ‘an action for maliciously in- 
terfering with persons in the employment of another” The 
eases of Pilkington vy. Scolt (b), Hartley vy. Cummings (c), 
and Sykes v, Divon (d), havo beon cited by tho plaintiff's 
counsel for the purpose of showing that actions have been 
recently maintained for the wrongful hiring and harbouring 
of servants after the first actual service had been broken, 
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But in neither of theso enses docs the report fully give tho 
faats which constiluled the causo of action. In each, the 
sufficioney of tho first contract of servica was tho sole 
mattor before the Courl, and in the second of the threo 
ensos the jury appoax Lo have found that the defondent had 
seducad the servant from actual sorvico, It scoms to mo 
that it would be monstrous to hold, in this country, that 
the giving sholler to, and tho harbouring of a Hurepean, 
‘who happened to be under a contract of service to anothor 
person, became a cause of action as soon as tho person who 
was charitable enough to give sholter became acquainted 
with tho other’s conirach and engagomont. I go further, 
T do not think it can even be said in all cases that a third 
person, who las intonlionally and purposely brought about 
a breach of contract on the part of anothor, is necessarily 
Hable to a suit at the instanco of tho contractea, T havo 
already suggested the imaginary case of a person who had 
made a similar contract to the ono in this cnse to go to 
Sicrra Leone, and I have supposed that when this porson’s 
medical advisor hecame awaro of the faet, ho told him that 
it would be as much as his life was worth to carry tho con- 
tract ont, and ultimately persuaded him to abandon it, It 
appears Lo mo that it would be contrary to all tho oqnitable 
principles of Buglish law with which Iam acquaintod, that 
such advisor should be mato liable for tho advico he had 
given, and tho successful efforts which ho had mado to ins 
dueo his patient to break his contract, and yot this would bo 
only a legitimate result of the doctrine which T am asked 
to give effect lo, The real question is—havo the defcud~ 
ants hero commiticd a tort against plaintif!? [ava they 
committed a breach of the duly which in the eyo of the law 
they owe to plaintiff? Now, duty may vost cithor on a fonnd- 
ation of contract, or on some specinl relations botwoon tho 
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parlios, or it may be tha result of the general obligatioi 
which eyory one-is under, uot to do intentionally any act 
without good cause against his neighbour, which he knows 
will be productive of immediate injury to him, “Under this 
lattor head, I apprehend, can be ranged? oll the partionlar 
forms of duty, the breach of which is the foundation of suit 
in the variotis actions for fraud, negligence, and defamation, 
In ordinary language, even in absence of a contract or 
apecial relation, every ane is hound to act honestly by his 
neighbour, and if he intentionally act dishonestly towards 
him, and damage is the result, he must pay for it, In Eng. 
lish pleading it is necessary to allege malice in all actions of 
this kind, in order to make the cause of suit theoretically 
complete, 

“ Now, what is malice? 

It has been urged before me that Mr. Justice Crompton 
says, ‘Whoover wrongfully and maliciously, that is, with 
notico, interrupts,’ and so on, but clearly this passage must 
not be takon too literally, Iam confident that Mr. Tustico 
Crompton himself, had he supposed it likely that his words 
would havo been widerstood os a definition, would havo 
proforved the form go familiar to all lawyers, which is given 
by Mv, Justice Baily in Bromaye y. Prosser (a): * Malice, 
in common accoptation, means ill-will against a person ; but, 
in its legal sonsa, it means oe wrongful act dono intentionally, 
without just cause or excuse,’ ~ 

“Now, what is the wrongful act done intentionally, with- 
out just cause or oxcnse, of which Messrs, Thacker, Spink 

-and Cd, have been guilty as betweon thomselyes and the 
plaiatiff? At the worst, it is nothing move than this— 
namoly, that they have from day to day givon shelter to 
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Wolf, and havo onabled him to carn his livelihood, while 
ho, on his part, was disputing with Brukowsky, and whilo 
thoy, on theirs, wore using language, which I believe to ba 
youl, telling hoth partics that they ought to arrange hotweon 
thomselves, It would, I think, be vory rich to the disero- 
Ait of tho law which is administored in this Court if such 
Dobaviows wero actionable, and made a man Hinblo to pay 
damages. ° 

«there is nothing, from the beginning to the end of tho 
evidence, which would Jead me reasonably to suppose that 
if Messrs. hacker, Spink and Co, had closed their doors 
against Wolff, he would jiave gone back to the plaintiff, 
Thoro is, on the contrary, 9 gront donl Lo indicate—nay, to 
prove—that he could not havo gono back, for it appears that 
ho was almost literally without means thero, anil was forced. 
to go clyowhere for subsistence, I don’t think I should be 
justified in concluding, upon the evidence bofore mo, that 
defendants have procured tho violation of a right to which 
plaintiff was ontitled, TI hore uso the words which con- 
stitute the kernel of tho judgmont delivored hy Erle, J., in 
Tamley v. Gye, ond that judgment is as forlunnte ag the 
jndgmonls of that vory lonrned Judge almost invariably aro 
in oxprossing perspicuously the true ground on which tho 
enuso of action: rested, Lo orcaped tho inexactucss of 
language which not ouly proveuted tho judgmont of Mr. 
Justico Crompton from being entirely accurate, but also 
rendorod it especially linblo to misapprchension, 

«T neod hardly say that I ontirely agroo with Mu. J) ustica 
Tirle, that ‘he who maliciously procures a damage to another 
by a violation of his right, ought to be mate to indemnify, 
and that whether ho procures an actionable wrong, or & 
Drench of contract’ But Iam of opinion that nothing of 
this sort has happened here, For I repeat, it apponrs to mo 
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the defendants have not in any way procured* Wolff to 
deprive the plaintiff of his rights ; they did not procure him 
to leave Brukowsky in the first instance, or procure his 
staying away afterwards, Ina certain senso they may be 
said to have “harboured” lim, but, in my judgmont, have 
harbouring, ‘without any purpose to injurg, cannot in such a 
caso as this” afford a sufficient cause of action, I have 
endeavoured to explain what I conceive to be the legal 
aspects of this case as they present themsclyes to mo, 
because it is from this point of view that I decide between 
the partios. I purposely refrain from'saying anything about 
the merits of the quarre] between Wolff and the plaintiff. 
It may well be that Wolff’s momoty and viows are coloured 
by disappointment met in this country, aud i¢ may well be 
‘that plaintiff has not committed any fraudulent deeoption 
towards him, At any rate, Wolff has clearly broken his 
coulract, and therefore Brukowsky might rightfully havo 
sought his remedy. 

By taking this courso he would necessarily havo got 
velicf, unless his own conduct proved to be such as to bar 
him from it. Ifo has choson, however, to bring his suit 
against third porsous, aud has utterly failed, as I think, 
to make out that these are answerable on any legal grounds 
for Wollf’s breach of contract,” 

Pho result of the cases would scom to bo this:—In m 
action for enticing away or harbouring a servant something 
more must be shown against the dofondant than that he 
lodged and fed, or countenanced the presence‘of the plain- 
tif’s servant about his promises. If the defendant las not 
actually given tho acrvant a new employment, and kept him 
as his sorvent, if must at least be shown thet ho has token 
some active step, the divect consequence of which was the loss 
of service to the plaintiff, ’nd thorefure injury to him, 
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And it mist, T think, further be shown, that Lhoso stops wero 
takon by tho defendant, not merely with view to benefit 
limself or the soryant, but with a view to deprive the first, 
employer of tho services 10 which he was, in the know- 
ledgo of tho dofendant, justly entitled ab the servant’s hand. 
The injury complained of must havo heen contemplated by 
the Act which gavo riso to the suit. Thore must haye 
beon a wrongful act, dono without sufliciont cause or 
“OXCUSC, 
XI. 

A master is under no legal obligation to give a dis- 
charged sorvant a character; bat it 
he givos onc at all he should giva a 
tric one, Tlo therchy not only helps tho woll-deserving 
servant to farther employment, but protects houest men 
of the samo elass wishing to be hired from being passed 
over in fayor of 2 vogue; he puts other employers on 
thoir guard lest they should take into their service # porson 
unworthy of confidenco, or assists Chem in procuring good 
servants, 

On these grounds any communication, writlen or verbal, 
mato bond fide 10 a person asking for a sorvant’s charae- 
tor, are considered privileged communications—Gardner v, 
Slade (@) s—and a servant who should subsequently found 
an action of slander or libol for words spokon or written 
in giving him a character, would have to prove not only 
that tho words were false, but that they wore, in faet, 
maliciously used, and with an intention of defaming and 
injuring him.—Ldmonson v, Stevenson (0). 

It is, ab least, necessary thal the plaintiff! who complains 
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that ho has been injured by a false character given him by 
his former masicr, should prove that the circnmstances 
under which the character were given were altogether more 
cousisient with tho existence than the non-existence of a 
malicious intention on his part. 

Malice has beon inforred fiom the personal demeanour 
and conduct of a mnstor, when an application was made to 
him by o friend of a discharged servant that he should 
explain the cireumstances under which he had given a bad 
character, said to he false; asin Kelly y. Partington (a), 
where a “contemptuous grin,” accompanied by the remark 
~~when the servaut’s friond who vemonetrated with lim, and 
observed that if tho servant had not hag frionds sho might 
have gone on the town— What is that to us,” was held to 
be evidence, though slight, of malica, ~ 4 

Malice was also inferred when a master, who had Falgoly 
given a sorvant 2 bad charactor, wout officiously to a former 
master, upon whose recommendation he head hired the 
servant, and asked him not to give the scryant auothor 
character,— Rogers v. Clifton (0), 

Tt was said in Patdersou y. Jones (c), a master “ may 
“(when he thinks that another is about to take into his 
service one whom ho knows ouglit not to bo taken) sct 
himself in motion and do somo act to induco that othor 
to sock information from, and put questions to, him, 
ho auswors to such questions, given bond fide, with tho 
* intention of communicating such facts as the party ought 
to know well, although thoy contain slauderous matter, 
* come within the scopo of a privileged commnnication, 
“ But in such a caso it will bo a question for a jury whether 





{a) 4, B. md Ad, 700, 
(@) 3, B, and P,, 687. 
(e) 8, Be and 0, 678, Seo p. 884, por Bayloy, J, 


124 THE SERVANI’S CHARACTER, 


€the defendant has acted bond fide, intending honestly to 
discharge a duly; or whelher ho has acted malicionsly, 
“intending to do an injury to the servant? And the 
sumo principle would hold good, although tho master dis. 
charging a scevant should not seck to havo questions pub 
4o him by a future employer respecting the sorvanl’s charac- 
tor, but should al oneo, withoul being asked for a charactor, 
write off what ho know to be a true one, Lf, for instance, 
I were about io omploy B as my bearar, and his Into 
master, X, with whom I have had no previons acquaintance, 
rhould get to know of my intention, and should write to mo 
that from his oxperience of tho man he knew him to bo 
a thiof, aud a lazy impudent fellow,” £ should, assuming 
this character to be a true one, take.it asa neighbourly act 
in X that ho should have acquainted mo with the man’s real 
charactor, If, aflor roeviving this lotter, I should refuse Lo 
employ B or dismiss him, and he should therenpon bring an 
action for defrmation against X, it would still lio on B to 
prove that the character as given in the lellcr was false, aud 
that it was in fact written with tho malicions intention of 
injuring him, being falso in fact and written without justi 
ablo occasion, ‘Meso would be questions of fact ou which 
tho wholo caso would depend. In Gardner y, Slade, alvouly 
referred to, ord Dernan said: “1 think the privilege 
“whieh prolecls a master in giving a character lasts as long 
“ox anything is discovered before unknown to the ninstor ; 
‘as, for inslanco, if I give a good charnctor to a servant, 
“and next day discovor that tho servant is dishonesl, surely 
“in such a ease it beeomes my duly to communicate my 
* discovery lo the porson to whom 2 havo given tho ghuarue- 
“tor? Coleridge, d,s Nobody can doubt that.” 

So ifa neighbour becomes aware that my sorvant is guilty 
while in my scryiee of conduct which renders him walit to 
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yomain iu his place, and tolls me what he knows, it will be 
a question of fact whether the words were spoken with 
the honest intent of giving mo important information of 
what was going on in my family, ox whether it was given 
in an idle, gossiping, and malicious spixit, If a neighbow 
makes onquiry of another respecting his own servant, that 
ollioy may state what he believes to be true; but the case is 
different whon the statement is a voluntary act: yet, even 
in this case, the jury is to consider whether the words were 
dictated by a sense of duty which one neighbour owes to 
another.—Ramsey v. Webb (a). 


The general rule as to the liability.of a person who makes 
4 defamatory stalcment regarding another, was thus ex- 
pressed by Lord Wensleydale in Loogood vy. Spyring (0). 
“Tn general, au action lies for the malicious publication of 
“statements which ave false in fact, and injurious to the 
“ character of another (within the well-known limits as to 
“verbal slander), and the law considers such publication 
“ as malicious unless it is foirly made by a person in the 
“discharge of some public or private duty, whether legal 
“ or moral, or in the conduct of his own affairs in mattors 
“ whero lis intorest is concerned, In such cases the occasion 
“prevents the inforonco of malico which tho law draws 
© fyom unauthorized communications, and affords a qualified 
* defence depending upon the rbsonee of actual malice. If 
«fairly warranted by any reasonable occasion or exigency, 
“and honestly made, such communications aro protected 
«for the common conyenienco and welfare of society, and 
‘the law has not restricted the right to make thom within 
“auy narrow limits.” Iu the case just quoted, it waa 





(a) Care. ond M, 104, 
(2) ©. M. and H,, 186, Seo p. 198. 
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further (a) ruled Uhat the mara fact of a thivd person, not 
interested in Uo matter, being present when the words coms 
plained of wero spoken, will not prevent a stalemont against 
a person’s charactor, made bond fide to a person interested, 
from being a privileged communication; although “if an 
opportunity is sought for making such a charge before third 
persons, which might have been mado in private, it would 
afford stvong evidence of a malicious intention, and thns 
deprive it of that immunity which the Jaw allows to such 
a statement whon mado with honesty of purpose.” 

According to English law o libel is a malicious defama. 
tion expressed in printing or wriling, or by signs, pictures, 
&e., tonding to injure the reputation of another, and there« 
by exposing such person to public hatrod, coutempt, ov 
ridicule, 'Therofore, “If any man deliberately or malt. 
cionsly publishos anything in writing concornivg another 
which renders him ridiculous, or tends to hinder mankind 
from associating or having intercourse with him, an action 
lies against such publishes, 

An action for slander lies for words spoken, and which 
contnin an express imputation of some crimo linble to 
punishment, somo enpital offence, oy other infamous crime 
or misdemoanour, Bub words nol in thomselyes actionable 
may become so when ib can ho proved that somo special 
damage ling resulted, to the person complaining, from tho 
nso of them, Words spoken ave actionable whon damago is 
the necessary consequence of them: as to impute that a 
man is guilty of a criminal offence, or has a loathsomo 
and contagious distemper, or words which affect o porson’s 
character and capacity in his profession or lade, "thus 
where an imputation is made against a servant tonding 


(2) Soo p, 104 of the report, 
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divectly to injure lim in his conduct ov character aa a 
servant, ho may bring an action without proving spccial 
damage, allhongh tho words used do not impute actual 
crime, 

As there is a difference between the malignity and injuri- 
ous consequences of slanderous word spoken or writen, 
dhe one being sudden and ficeting, the other pormanent, 
deliberate, and dissominated with greater ease: many words, 
which, if spoken merely, would not be actiounble, ave action. 
able if published in the way of libel.—Selwyn’s Nisi Prius, 
Edn, 1861,, pp. 1049, 1255, 1259. 

If a person knowingly gives a false character of a servant 

. to another abont to hire him, and the 
aire hiss Peete servant afterwards robs or otherwise 
of a servant to porson injures his new master, the person who 
employing the sorvant 
on the strongth of auch has given the character will be liable 
shauna erie ie She tO answer in an action for damages at 
ee ants subsequent miss — the suit of the person who has been in« 

jured by tho deceit. Wilkin y. Reed (a) 
is an instance of such an action; but as the judgment in 
that case turned upon a technical point of pleading vathor 
than on tho merils of the ease, it is hardly nocossary to go 
into them herve. In Pasley vy. Mreeman(d), it was decided 
that a false aMlrmation, made by the defendant with intont to 
defraud the plaiutif, whereby the plaintift reccivos damage, 
is the ground of an action upon the case in the natura of 
deceit, Tn such an action, it is not necossary that the 
dcfondant should be benefited by the deceit, or that he should 
colludo with the person who is. In that case the plaintiff 
alleged that tho defendant had wrongfully and deceitfully 
encouraged and persuaded tho plaintill to scll and deliver to 





(a) 160, B, 192, 
(0) 8,0. R,, 61, 2, Smith's L, O., Edn. 1867, p. 7h 
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ono Falch certain goods, and did for that purpose falsely, 
deceittully, and fraudulently assert and affirm thal Valeh was 
& person safely to be trusted aud given eredit lo in thas 
veapeel; and that the plaintiff, confiding in and giving credit 
do the suid last-montioned assertion and affiemation, and 
bolicving tho sumo to bo truc, delivered the goods to Ialvh, 
who never was ablo to pay and never had paid for them, 

Tho majority of the Court (@) held that the action would. 
lio, Buller, J,, observing (4), “T agroo that an action cannot he 
supported for tolling a bare, naked lio; but that L dofine to bo 
saying a thing which is false, knowing ov nol knowing it to be 
so, and without any design Lo injure, cheat, or deccive another 
parson, livery deceit comprehends nie; buta deceit is mare 
than a lic, on account of the view with which it is practisad, 
it being coupled with somo dealing, and tho injury which 
it is culeulated to occasion, and doves orcasion, to another 
person, ,....,Collusion is nof, necessary to constitute fraud (¢). 
In the case of conspiracy, there must be a collusion hetweon 
divo or more to support an indictment: but if one man 
alone be guilly of an offence, whieh, if practised by two 
would be the subjoct of an indictment for a conspiracy, ho ts 
civilly liablo in an action for reparation of damages at tho 
suit of the person required.,.....7F A by fraud and deceit cheat 
Bont of £1,000, it makes no difforence to B whether A, or 
any other person, pockets that £1,000. ITo has lost his 
monoy,and if ho can fix fraud upon it, reason seenis to say 
that he has a right to seck satisfetion against him...,.,.Phat a 
man may assert Lhat which he knows to be false, and thershy 
do an oyverlasting injury to his neighbour, and yot not bo 
auswerablo for it, is as repugnant to law ay it is to morality, 


{e) Kenyon, 0. 7., Bullon and Ashwueat, J J; Qroao, J. dlasonting, 
(3) 2, Smith’s Te @., 77. 
{e) 2, Smiith’s L, 0., 70. 
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Ashurst, J., exprossed his opinion (2) that a le, to be action- 
ahle, must be accompanied with circumstances showing that 
the defondant intended to deceive and “ defraud the plaintiffs, 
did Aecoitfully oncowrage and persuade them to do tho act, 
and for that purpose made the false affirmation in consequence 
of which they did the act,” Ile said: * Any lie accompanied * 
by these cireumstancos I should clearly hold to be the subject 
of an action, but not a mere lie thrown out at random with. 
out any intention of hurting anybody, but which some 
person was foolish cnough to act upon, for the guo animo is 
a gveal part of the gist of the action.” 

Lord Kenyon, C, J., said (2): “Thero aro many situa~ 
“tions in life, and particularly in the commercial world, 
‘whore a man cannot by any diligence inform himself of 
“the degree of eredit which ought to be given to the 
“ porsons with whom ho deals: in which cases he must 
* apply to those whose sow'ces of intolligenco enable them 
‘to give that information, 'The law of prudence leads him 
“to apply to them, and the law of morality ought to ipduce 
“them to give the information required...........,.The plain« 
tills applicd to the defendant, telling him that they ware 
poing to deal with Falch, and desired to be informed of 
this oredit, whon tho defendant frandulently, and knowing 
"it to be otherwiso, aud with a design to deceive tho 
plaintiffs, mado the false affirmation which is stated on the 
“yecord, by which they sustained a considerable damage. 
«Thon, can a doubl be entertained for a moment but that 
“this is injurious to the plaintiffs? If this be not an 
“injury, I do not know how to define tho word.” 

There can bo no real distinction between the case of a 
man who, by giving a falso character of another’s solvency, 





(a) 2, Smith's L. 0., 86, 
@) 2, Smith's L, ©, 87. 
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induces somo third parson to trust that other with goods or 
money on credit, and the ease of a man who, by giving 
anothor a false character for honesty, or for fitness to por. 
form particular duties, thereby induces somo third porson 
to employ that other in business of wu important aud conti. 
dential nature, and to entrust him with the care of valuable 
properly, 

On the above principles it seems clear that if A, who has 
employed B for a short time as syco, ad dismissed him for 
theft, drunkenness, or habitual carelessness in his work, 
aflorwards on C’s application, and with a view 1o induco 
C to omploy B, gives Ba character stating that hoe had 
employed B for a mumbév of yems as mn conchman, that 
he had always beon honest, sobor, diligent in his work, 
anda good driver; if C, confiding in the tenth of such a 
character, should be induced to employ B, and if B atten 
being so employed should steal the corn upon which the* 
hoxges wero fed, or by his carelessness, drunkenness, ov 
bad driving destroy his new master’s carriage, C would havo 
a good enuso of action against A, who would bo liable for 
tho damages occasioned to C by tho decoit which he, A, 
had practised upon him. 

Tho case 1 havo suggested is, no doubt, an oxtremo ono: 
Dut it illustrates, and tests tho principle now under consi. 
deration, 

L think further, on voference to Section 415 of the Penal 
Code, that, while moro damago resulling frem A’s decolt 
wowd entitle C to maintain a civil action against A. (for 
A might have been actuated more by a wish to got B 
fresh cmployment than 9 posilive intention to injure ©), 
such a state of civeumstanees would bo a good ground for 
the institution, at O©’s instance, of a criminal prosecution 
for chemling against A, if a positiyo intention to injure C 
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could be proved, as by collusion betweon A and B. More~ 
over, that if the document containing B’s false charactor 
had been signed by A in the name of X, with the intention 
of causing it to be believed thet it had been written by X; 
ov if the document had been signed by A in the name of a 
fictitious or of a decensed person, with the intention of 
yaising a belicf that it had been given by a real person, or 
by a person still living, A would he indictable under Sec- 
tions 1683 and 461 of the Penal Code for forgory. 
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SEOTIONS OF THE PENAL OODE BEARING ON POINTS 
TREATED OF IN THE FORDGOING PAGES, 


22 The words “movonble properly” are intondod t¢ include 
corporeal property of overy description, 
oxcept laud and things attached to the 
carth or pormanontly fastened io any thing which is attached 
to tho esr(h 

23° Wrongful gain” is gain by unlawful means of property 
to rae the person gating is not legally 
ontitlod, 


“Wrongful loss” is tho loss w unlawful means of property 
Wrongful Jose.” ® ae tho porson losing it is logally 


A. porson ig-said 10 gain wrongfully when such person rotaing 
Pp y person 

eRrvdiighit gata on wrongfully, as woll as whon such person, 
eludes wanglul? retontion hequires wrongfully. A porson is said 
of propaty, to logo wronglully whon such povson ia 
eae nat Jas” ine wronglully kopl out of any property, as 
Tilly kephowt of puopouty. woll as whon such person is wronglully 

doprived of proporty, 

24, Whoover doos any thing with tho inlontion of causing 
wrongful gain to one porsen or wrongful 
loss to another person, is sald 10 do that 


‘* Noyenblo proporty.* 


‘Wiongful gain” 


. Dishonesty.” 


thing “ dishonesty.” : 
25, A. poson Is said 10 do a thing “fraudulently,” if he 
eThqudulontly.” doos thit thing wilh intont to dofrand, 
haudulonly, put nob othorwiso. pe ~ 


26, A porson, is said to havo ‘itonson 10 beliove” a thing, 
if ho has sufficioné cnuso to bolieve that 
thing, but not otherwise, 


27, ‘When proporly is in tho possossion of a person's wifor 
Propaly in oie clovk, or ora on account of that 
yope in p ‘ ota ft > : 

° . t  Povson, it is in that porsou’s porsession 

2E wiley ele or Ere within the monning of this Codo, 


» * Resaon to belive,” 


ii APPLNDIX: 


Faplanation-—A povaon omployed Lomporarily ov on a parti. 
cular ovension in (ho eapacity of o elork or servant, is n clork 
or gorvant within tho morning of this Section. 

28, A porson is snid Lo “ countorfoit,"” who enuses ono thing 

Counteafoite?” 1o resomblo another thing, intonding by 

me mons of that vosombianco to practise 

docoption, or knowing il to bo likely that decoption will thorchy 
ho practisod. 

Evplanation—It id nob ossontinl to countorfoiting that tho 
jmitation should bo oxact, 

29, Tho word “documont” donotos any matlor oxprossod 
or doseribod upon any substance by 
moans of lotlors, Agures, or marke, ov by 
move than ono of those moans, intended to bo used, or whie 
may bo usod,’as evidonco of that mattor, 

Leyplanation 1.—It_is immaterial by what means or upon 
what substanco tho lotlors, Meures, or marks aro formod, or 
whothor tho evidenco is intondod for, or may be used in, a Court 
of Justico, or nob, 


e+ GDooument,” 


Tilustvations, 


A writing oxpressing the terma of a contincl, which may bo used oa 
avilonco of the continot, 2 1 docnmont 

A QOhequo upon a Bankor is a documont, 

A Power of Atiornoy ia s dooumont, 

A. Map ot Plan which 18 mlonded to bo used, or which may bo used ng 
ovidonos, 18 9 documont, 

A writing containing dixootions or inalructiona is a dooumont, 

A lolly giving a charactor to 9 sorvant ia a doomnont, 

Explanation 2.~~Whalover is oxprossed by moans of loblova, 
figuros, or marks as oxplaitod by moreantilo or other udago, 
shall bo doomod 10 bo oxproasond by such lotiora, Nguros, or maricg 
within tho moaning of this Section, althéugh the samo may not 
bo actually oxprossed. » i 

32, Tn every part of this Cade, oxgapt whore n contrary 
infontion appears From the contoxt, words 
which rofor to acty dono oatond also to 
iegal ontiasions, 


88, Tho word “ancl” donolas os woll a sovion of nots ad a 
wot” ringle act the word “ omission” donotas 
“Omission,” as woll a sorts of omissions as a, singlo 

omiasion, 5 
Fach of soveral poison = 2 | When a eriminal act ia done by 
Hablo for nn aot dous by Soveral poraons, cach of such poraons tx 
all Ie Mie uum hg i Jinblo for that ack in tho samo manor ag 
y if the act wore done by him atone, 


Words refering to nets 
Jnelude illegal omissions 
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86, Whorover the causing of a cortain offect, or an attempt 
to cause ihat offect by mn act or by an 
omission, is an offenco, it is 10 be under- 
stood that tho causing of that offoct 
partly by an act and partly by om omission is the samo offenco, 
80, A. person is said to cause an effect “ Toles whon 
ji ‘ he causes it by means whoreby ho in- 
“Volunteaity.* tended io cause it, or by means which, at 
the timo of employing those means, he knew or had reason to 
‘polieve 10 be likely to causo it, 


Tlustvation, 


A sols fire, by night, to an inhabited houso in a large town, for tho purpose 
of facilitating a robbory, and thus cruses the death of a pmson, Teo, A 
may not have intended to oauso dorth, and may even bosorry that death 
hus beon cnusod by Ins ach: yot, af ho know that ho was hkoly fo canso 
death, he has caused death yoluntauly, 

48, Tho word “illegal” is applicable to ovory thing which 

“THogal.”* is an offenco, or which is prohibited by 

“Logally bound todo.” Jay, or which furnishes ground for a civil 
action: and a person is said to be “ logally bound to do” what. 
ovor it is iogal im him to omit, 


4h. Tho word “injury” donotes any harm whatovor, illegally 
«Injuye? caused to any porson, in body, mind; x¢~ 
se putation, ox property, 
45, Tho word “animal” donotes any living creaturo, other 
« Animal.” than a human boing. 
49, ‘Whorovor tho word “yoar’” or tho word “month' ix 
waaay? » wad, ibis 10 bo understood that tho you 
: ., of tho month ig to bo reckonod according 
to the British Colondar, 
"82, Nothing is said to bo dono or bolioved in good fnith, 
Good faith.” #4, Which, is dono or believed without duo 
ppt caro and atlontion, 


Elfoot caused partly by 
act and partly by omission, 





CHAPTER IV 


GENERAL EXOEPTIONS. 


46, Nothing is an pigs which is dono by fe vars who is, 

, or who by reason of « mistako of fach 

iene: fone nice ae and not by vonson of a misinko of law in 

fret bolfoving himsolf podd faith boliovos himsolf to be, bound 
pound by law, fy law to do it, 


iv ATEDNDIX: 


Ulustrations, 

A soca Z commit wlatappenre to A to bo a murdor, A, in tho oxovciso, Lo 
tho beat of his judgmont, oxerlod in good faith, of the powor which tho luw 
gives (0 all porsons of approhonding murdorers in tho fuot, weizoa 4 in ordoy 
tu bing % bofore tho propor ruthoritics A has committed no offoneo, 
though iL may tun ont Lbub 4 waa ating in eclf-dafonee. 

So a durwan who should atop, arveal, and dotuin fill hia maator'a vet, 
n porson leaving his mastor’s house with somo uf his master’s property in his 
possession, bolioving that such porson hd illegal possession of that proporty, 
would commit no offence in so nating, although such porson teguily had the 
proporty in his possousion for a particular purpoaot a druzeo, for inatanco, 
might bo carrying away cloth to muko up into clothes, “ho dumvan would 
bo morely doing his duty. 

A prisoner who wns a sorvant of (ho Port Canning Company, Audting aoa 
fishormen Porching on hig mastor's fishorios, and neting dond jlde in tho 
intorest of his omployors, took possession of the nets, and refused to givo 
them up tothe Police, Ho rotainod possossion of thom, ponding tho ordors 
of his omployors, ‘ho taking of tho nets nob being oriminal, lio wes held 
not guilty of tho theft charged.—Queen y. Nobin Chunder Laldar (a) 


80. Nothing is an ollonco which is done by aecidont or misfor- 
tuno, and without any eviminal intontion 
or knowlodgo in the doing of 1 lawful 
act ina lawful mannor by lawful moans 
and with propor caro and caution. 


Tilustration, 

A ies at wotk with a hatchols tho head flies off and Ills » man who is 
slanding by. Horo, if thove was no want of proper caution on tho pars of 
A, his wot is oxougnble and not an offenco, 

81. Nothing isan oarae: amarely by a ti balng dono 

with tho knowlodgo that it is likely to cause 
Widnes eae rae ham, ifik be dono without any criminal 
minnlintontaudtoproyent inlontion Lo caugo harm, and in good faith 
thor linen, foy tho purposo of provonting o avoiding 
othor harm to porson or proporty. : 


Heplanalion—Té is a quostion of fact iyssuch a caso whothor 
tho havin to bo provonted or avoided was of such a nature and so 
imminent as to justify ov oxouso the risk of duing tho net with tho 
knowledgo that it was likoly 10 causo harm, 


Tilustrations, 


(a) A, tho Captain of a Steam Vossol, suddenly and without any fault 
ov negligoneo on lis part, finde himeelf in anvh # position that, boforatio can 
eLop his vesgol, ho muat ineyitebly mun down a boat B, with 20 or 80 presen 
gors on bourd, wilees ho ahanges tho courso of lus vousols nud that, by 
changing hia courao, ho must inour visk of running down a bot C with onl 
2 pussongora on bonvd, which ho mny possibly olony, Ifero, if A altovs ie 


ey) BWR, Ce, Rul, 70,” 


Accidont in Uio doing of 
0 lawful not, 
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course without any intention to run down tha boat 0, and in good faith for 
tho purposo of avoiding tho dangor to the passengors in tho boal B, ho ia 
not guilty of an olfence, though he may yun down tho boat O by doing mm 
act which ho know was likely to cause that offeol, if i bo found, ne a mattow 
of fact, that the dinger wich ho intended to aveid was such np to oxonse 
him in inowreing tho risk of rmming down 0. 

A noryant who in his maste’s absoneo saw a frvorito dog had uecoma 
yobid, and was Iskely to do injuvy, as by biting anothor animat ov a child, 
and therefore killod it, would commit no offence, but hia intontion in killing 
the dog would bo a matter of fiot to bo devided on tho avideneo, 

(2) Aina gveal fire pulls down houses in ordow fo provont tho conila- 
gration from spreading. Ifo dooa this with the intontion in good fuith of 
aaving human lifo or proporty. Tore, if it be found that tho harm to be 
provonted was of such anoture ond so immincnt ns to oxouse A’s not, A is 
not guilty of tho offonco, 

965. Nothing is an offoneo by ronson that it cnusos, ‘or that it 

is intended to canso, ov that it is known 

Aol enusing slight harm, 40 bo liltoly to causo, any harm, if that 

harm is so slight that no person of ordi- 
nary sonso and tempor would complain of such harm. 





CITAPTER V. 


—— 


OF ABETMENT. 


107, A. porson abeis tho doing of a 
thing, who, 

Hirsé.—Tnatigatos any porson to do that thing ; ov, 

Sooondly,—Engages with ono or moro othor parson or porsong 
in any sonaieeee ‘or tho doing of that thing, if an act or iegal 
omission tales place in pursuance of tha conspiracy, and in 
order to tho doing of that thing ; or, 

Phirdly.—Intentionally aids, by any act or illegal omission, 
tho doing of that thing. 

Taplanation 1.—A porson who, by wilful misropresontation, 
or by wilful.conconlmont of a nintovial fact which ho is bound to 
diseloso, voluntarily eausoa or procures, or attompia to ctuse 
or procnro, a thing to bo done, is said to inslignto tho doing 
of that thing. 


Abetmont of a thing, 


Illustration, 


A, 0 public officer, ia authorized by o warrant from a Court of Justice to 
approhond Z B, knowing Uhab fool and also Unt 0 is nol Z, wilfully ropro« 
sonia to A tnt O is.%, and thoroby intontionnily eauscs A lo npprohond O, 
Hove B abots by inatigntion tho approhonsion of 0, 
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Tut the mere omission by a priyalo person fo make known ant offonee 
which he had sven commntted, us if he saw my servant chunaging aomo of 
my property, would nol render that porson lmblo to bo ahnyged with qhete 
ment of tho offense he had secon committed, Whero would be a moral obliga. 
tion on him to muke the fact known to mo, bub nothing more, 

Explanation 2—Whoovor, cithor prior to or at tho timo of 
tho commission of an nel, doos any thing in ordor Lo facilitate 
tho commission of that act, and thovoby facilitates tho eom- 
mission therool, is anid Lo nid tho doing of that act 

108. A porson abols an offeneo who abots oithor tho com. 

: mission of an offones, or tho commission 

Abottor, of an act which would bo an alfoneco, if 

committed by a porson capablo by lmy of committing an offoneo 
wiih tho samo intontion or knowledge as dhal of tho abottor, 


Explanation 1.—Tho abotmont of tho illogal omission of an 
ach may amount to an offence, althongh tho nbottor may not 
himsolf be bound to lo that act, 

Daplanation 2,—To constitute tho offenco of abotmont, it is 
not nocessary that tho act ubottod should bo eommittod, or that 
tho ofect requisito 10 conatiluto tho offence should bo enusod, 


Tilustrations, 

(a.) A instigatos B to murder O, B rofuses to do so, A is guilly of nbotting 
B to commit mindor, 

(b) A Inetigales B to murdor D, B in purananco of tho instigation slabg 
D. D recovois from tho wound, A is guilty of instigating B to comnit 
muriov, <4 

Bepladiiin 8.—1 is nob nocossnry that the porson abottad 
should bo#gpable by law of committing an offonco, or that ho 
should have tho samo guilly infontion ov Inowlodgo as thal of 
tho abotior, or any guilly intention or knowlodga, 

Beplanation 4,—Tho abolmont of an offoneo, boing an alluneo 
the abotmont of auch an abetmont is also an offonco, 


(Soo anlo pago.) 
Tilustration, 

A inaligntes B to insligato O fo murder % B accordingly inaligatea C to 
mindor Z, and O commits that olfonco in consoquenco of B's metigution, 
‘B is liable to bo punished for his offence with the pumslment, for murdur, 
And ns A inafigatod B to commit tho offornce, A 13 algo linblo Lo tho samo 
punishment, « 

Explanation 6.—Tt is not necessary to tho commission of tho 
offonco of abolmont by conspiracy that tho abelior should 
concort tho offonee with tho porson who commits it, It ia auf. 
ciont if ho ongago in tho conspixacy, in pursuanco of which tho 
olfonce is committed, 
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CILAPTER VIIT. 


OF OFFENCES AGAINST TIE PUBLIC TRAN. 
QUILLITY. 


lil, An assombly or five or moro persons is dosignated ag an 
Valnwful nsvombl “unlawful assombly,” if the common 

Ae object of tho persons composing that 
assembly, is— 

Furst—To overawe by eriminal force, or show of criminal 
forco, the Legislative or Uxocutive Government of India, or ihe 
Government of any Presidency, or any Lioutenant-Govornor, 
or any Public Sorvant in the exorcise of tho lawful powor of 
such Public Servant; or, 

Secondly.—Lo vosiat tho oxecution of any law, or of any legal 
procoss ; oY, 

Thirdly—To commit any mischiof or criminal trospass, or 
other offence; or, 

Fourthly. —By moans of criminal force, or show of eximinal 
forco, to any person, to inko or obtain possossion of any pro- 
portly, ox to doprive any porson of tho enjoymont of a right of 
way, or of the use of wator or othor incorporenl right of which 
ho is in possossion or onjoymont, or to onforce any right or 
supposed right; or, 

Eifthly,—By moans of eviminal forco, or show of criminal 
force, 10 compol any porson to do what ho is not logally bound 
4o do, or 10 omit to do what he is logally ontitlod to, dq. 


Explanation, —An assombly, which was not rnlesght whon it 
assomblod, may subsequontly bocomo an unlawful nasdinbly, 


142, “‘Whoover, boing nware of facts which ronter any 
nt + cm of igh assombly an unlawful assombly, intontion- 
nalaatal usombly.. ally joins that assombly, ov continues in 
il, is said Lo bo n membor of an unlawful 
nasombly, : 

148. ‘Whoover is x mombet of an unlawful assombly shall 
bo punished with imprisonment of” cithor 
Punishment, description for n term which may extend. 

io six months, or with fine, or with both, 


146 Whenover force or yiolonco is used by an unlawful 
assembly, or by any momber thereof in 

b aa pie Manel yon Tae prosceution of the common. object of such 
mon object, assembly, ovory momber of such assombly 


is guilty of the offence of rioting, 


viii APPENDIX 


117, Whoever ix guilly of violing shall bo punished with 
imprisonment of oithor deseription for a 
torn whieh may extend to tio yoars, 
or with fino, or with both. 


149. If an ofoneo is punto oy any momber of an 
unlawful assombly in prosecution of tha 
Byes of . d 

TE amet fo te common object of that assombly, ox such 
aecaned guilty A any ns the membors of that iesothly knew to 
offence committed in pror ho likely 40 bo committed in prosoention 

vouti I tly + 
svoution of common abject of that objeet, ovory porson, who, at tho 
timo of the committing of that offonce, is a mombor of the samo 

assombly, is guilly of that offonco, 


150, “Whooyor hivos, or ongagos, oy omploys, or promotes, or 

‘ ey conniyos at tho hiring, ongagomont, ov 

ee aera to fohean employment, of any person to join ox 

unlawful assembly. bocome 2 mombor of any unlawfl assom~ 

bly, shall be punishablo as a mombor of 

such unlawful assembly, and for any offonco which may bo com. 

miliod by any such porson as a mombor of such wolaw!ul assom- 

bly, in pursuanco of such hiring, ongagomont, or employmont, jn 

the samo manner, as if ho had beon 1 momber of puch unlawful 
assombly, or himeolf had commitled such offence, 


Panishment for violing. 


164, ‘Whenover any unlawful assombly or riot inkos placo, 
Giee Se. acitnk 08 the owner or oceupior of tho laud upon 
Jaden which on Uolawiad Which etch unlawful assembly is hold, ov 
aagombly Ia hell. such viol is committed, and any porson 
* having ov claiming an intorest in’ such 
land, shall bo punishable with fino nob oxeeeding ono thousand 
Rupeor, if ho ov his agent or munagor, knowing that such 
offoneo ig boing or has been committed, having Lo beliove it is 
likoly to bo committed, do not give tho onrliest noticd thereal in 
his or their powor to tho prineipal ofltvor at tho nearosl Palico 
station, aud do not, in the caso of lis or thoir having roason 10 
belicve that it was about to bo committed, uso all lawful moans in 
his or thoiv power to prevont dt; and, in the ovont of ile inking 
placo, do not uso all Jawfal means in his or thoir powor to dis. 
perso or suppress tho riot or unlawful assombly. 


165, Whenever a riot is committed for tho bonofll, or on 
hws bobalf of any person who ig tha owner 
ey aE pene fr ov oceupioy of any land reapocting which 
connmitted, such riok lakes place, or who elute any 
' intorest in such Jand, or in tho subject of 

any disputa which gayo riso to tho riot, or who has acvopted or 
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derived any benefit thorefrom, such person shall be punishable 
with fino, if ho ov his agont or manager, haying reason to beliova 
that such riot was likely to be committed, or that the unlawful 
assombly by which such riot was committed was likely 10 he 
hold, shall not respectively nse all Jawful means in his or their 
power 10 provont such assombly or riot from taking place, and. 
for suppressing and dispersing tho samo, 

Tho moro foct that 2 porsan is the owner or ocoupier of Jand, in reapeot of 
which, oy upon which, 1 riot fakes placo, is not aufliciont to raise n promunption 
againat him. It must bo positively proved that he ar Ins agent ov mannger 
knew or had rengon to woliovo that the riob would be committed, and, having 
that Inowledge ov beliof, did not uso all lawful means in his powor to 
prevent, dispargo or suppress it.—Queen v. Surrup Chunder Dalit and 
Teoralat Pal (a). 

156. Whenever a riot is commilted for the benefit or on 

behalf of any porson who is the owner ov 

Tiahiltty of agent of oceupier of any Ind rospecting which 
Shore benellt «stot is Such riot takes placo, or io elaims any 
committed, interost in such land or in tho subject of 

any dispute which gaye rigo 40 tho riot, ov 
who has accopted or derived any bonofit therofrom, the agent ox 
managor of such person shall bo punishablo with fine, if such 
het or manngor, having reason to beliovo that such riot waa 
likely to be committed, or that tho unlawful assombly by which 
such riot was committed was likely to bo hold, shall not ‘uso all 
lawful moans in his power to prevent such riol or nasombly 
from ‘taking place and for supprossing and disporsing tho same, 

Undor this Soction, as undor thu two precoding Sections, tho mero fot 
that a porson is ngonb or manager for somo ono for whose benoflt a riot hug 
heen committed, and who has dovived benefit therefrom, will not make him 
ehargenblo mndor this Section, It must bo shown that ho ns such agont 
know of tho possibility of the riot, nnd did not try to provent it. 

188. ‘Whoever is ongnged ox hired, ov offors or attempts 

to bo ongaged or hired, to do or agaist in 

sn vans ted to (akee part doing any of tho acts apocitied in Section, 

ott mY Jad, shall bo punished with imprisonment 

of cithor deseription for a torm which 

may _oxtond to six months, or with fino, or with both ; and who- 

pps go armed: over, boing 80 ongaged or hived as afore. 

EP aeaeneds snid, goos armod, or engagos or offers to 

go Gensel wiih ey deadly woapon, or with any thing which, 

upod ns mwonpdh of offonco, ig likely 10 cause death, ahall he 

punished with imprisonment of oither description for n term 
which may oxtond to two years, of with fino, or with both, 


denen 
(@ IEW. R, CHRal, 76. 
b 
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OUAPTER XII, 


OF OFFENCES RELATING TO COIN, 


2bh. Whoovor, boing employed in any mint Inwfully ostab- 

se cen Gann haved Hw lished in British Tudin, docs any act, or 
mint entwing oun to be of omits what he is logally bound to do, with 
a differnt Wout a eom. tho intontion of causing any coin issued 
position from that Med by from that mint to be of a dilforont weight 
ye or composition from tho woight or com. 
posilion fixod by Inw, shall bo punished with imprisonmont of 
cithor dosoription for n torm which may oxtond to povon yonrs, 


and shall also be liable to fino, 


ONAPTER XII, 


OF OFFENCES RELATING TO WHIGITS AND MEA. 
SURES. 


266, ‘Whoovor frandulontly usos any instrumont for woigh- 
ing which ho knows 40 bo falso, shall ho 
punished with imprisonment of cither 
doseription for storm which may extend 
to ono year, or with fino, or with both, 
265. Whoovor fraudulontly te ar fulso’ woight, or i 
moasuvo of length ov capacily, ov feauda- 
ce ae ot ao Jontly waxes any Wwoight es any monsuro of 
length or enpnsily ag a ditoront woight 
or monnuro from what it ig, shall bo punishod with impridonmont 
of cithor doseription for a torm which may oxlond to one your, 
or with fino, or with both, ” 
206. Whoovor is in possossion of any inalrumont for woigh- 
Ringe in possession of 26 O of any woight, or of any monsw'e 
fulao weights or monsures, Of longth or capacity, which ho knows to 
bo fnlso, and imlonding that tho samo 
may bo fraudulently wsod, shall bo punishod with imprisonmont 
of oithor description for a torm whieh may oxlond 40 ono yonr, 
or with fino, or with both, 
267, Whoovor imakos, solls, or dixposos of any instrymont 
Malang ov selling faleo for woighing, or any woight, ov any mon- 
wolghts or mensinien suro of lonyth ox capacity which ho knowa 
to be fils, in ordor that tho sano may be 
used as iruc, ar knawing that tha samo ia likely to he used as 
truo, shall bo punished with imprisonment of olthor description 


Frandulont uso of falgo 
insliument for weighing, 
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for a term which may extend to one year, or with fine, or with 
both, 





OCIMAPTER XIV. 


PUBLIO NUISANCE—DANGER TO ITRALTII, &c. 


272, Whooyor adultorates any article of food or drink, so ag 
ipa at eet cag mic aie nonlaus as ood or 
rary arnhik, Mtoendn, O sell such AYLIClO As 
fete is inlended ood ov dvink, a knowing 1b to be likely 
that the samo will bo sold as food or 
dvink, shall bo punished with imprisonment of cithor doseription 
for a torym which may eatond to six months, or with fino which 
may oxlend to one thousand Rupeos, or with both, 
278, Whooyer solls, or offors or oxposos for sale, as food or 
drink, any article which has boon rondoy- 
ait’ of noxious food oF 64 oy has bocome noxious, or is in a slalo 
Sens unfit for food or drink, knowing or hasing 
yoason 10 beliove that tho samo is noxious as food or drink, shal 
bo punishod with imprisoninont of oithor desoviption for a torm 
which may extond to six months, or with fine which may oxtond 
to one thousand Rupees, or with both. 
274, ‘Whoovor age tied amy drug or i Aidicel Prepeeniion 
in such @ manner as to lesson tho eMleae 
Adultoration of dug — Gy chango the oporation of such drag a 
modical proparation, or to mako it noxious, intending that it 
shall be sold or usod for, o knowing it to bo liloly that it will 
bo sold or usod for, any modicinal purposo, as if it had nok 
undergone such adultoration, shall be punishod with imprison. 
mont of oithor doseription for a torm which may oxtond to six 
months, ov with Ano which may extend to ono thousand Rupoos, 
or with both, 
275, Whoover, knowin oy dig HH ieee proparation, 
A , to haye boon adullorated im such a 
Bale of adullernied 21448 shonner as Lo lossen its offieney, Lo changs 
iis oporation, or to render it nostous, solls the same, ov offors or 
oxposad it for salo, or issuos it from any disponsary for 
medicinal purposes as unadultorated, or causes it to bo usod for 
medicinal purposes by any porson not Inowing of tho adultera- 
tion, shall Ye punished with imprisonmont of cithor doseription 
for a iemn which may oxtond to six months, or with fno which 
may oxtend to ono thousand Rupeos, or with both, 


Mi APPLNDIX, 


276, Whoever knowingly solls, ov offers or exposes for snle, 

Halo of any ding asa Ov issuos from a disponsary for medicinal 
diffaent drug or propara- purposes any drug or modical propar- 
tlom, ation, as a different drug or iain 
proparation, shall bo punishod with imprisonment of vithor 
description for w term which may oxtend to six months, or with 
fino which may oxtond 40 ono thousand Rupeos, or with both. 

284, Whoover does, wilh any poisonous substance, any act 

so rashly ox nogligontly as to ondangor 
renCaligent conduat with human Tito, or to bo likely to cause 
Tulstanco, POMS Hurt or injury to any person, or know- 
ingly or nogligently omits to take 
such order with any poisonous substance in his possession as is 
sulliciont to guard against probable dangor to human lifo trom 
such poisonous substance, shall bo punished with imprisonment 
of oithor doseription for a torm which may oxtond to six 
months, or wih fine which may oxtend to ono thousand 
Rupees, or with both, 
286, ‘Whooyor docs, with any oxplosive substance, my act 
: so reehly or nogligontly ns to ondanger 
eee ae human Hifo, or to be likely to cause hurt 
substance, or injury to any othor porson, or know. 
ingly or nogligontly omils to inke 
such order with any oxplosivo substanco in his possession 
as is sufliciont {0 guard against any probable danger io human 
lifo from that substanco, shall bo punlelied with imprisonmont 
of cithor dosoviption Loy a term which may oxtond to six months, 
or with One which may oxtond to one thousand Rupecs, or 
with both. 

289, ‘Whoovor knowingly or nogligontly omila to inko such 
ordor with ony animal in hia possession 
as is sufliciont to guard agtinab any 
probablo dangor to human lif, or any 
probable ae of griovous hurt from such animal, shall be 
punishod with imprisonment of cithor doscription for a tom 
which may oxtond to six months, or with flno which may 
extond 10 ono thousand Rupcos, or with both, 

A atablo-keopor sonding out tis horaos to oxoeciso without a sufloiont 
number of s3 cos to look aftr them, would be liable under this Boution, 

292. ‘Whoever sells or distributes, or imporla ov prints for 

Galo, &0, of obseeno salo or hiro, or wilfully oxhibils to qnublic 
books, view, any obscono book, pamphlet, pa. 

por, drawing, painting, roprosentation, or 
figures, and allompts or oflors go Lo i, shall bo punishod with 
imprisonmont of oithor description for a torm which may extend 
to threo months, or with Gino, or with both, 


Nogligonco with xospoot 
to any aninal, 
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Leveoption.—This Section does not exiend 10 any roprosonta- 
tion sculptured, engraved, painted, or othorwise represented, on 
or in any omple, or on any car used for the convoyance of idols, 
or kopt or ths for any religious purpose, 

293. ‘Whoevor has in his possession auy such obscene book 

ree ot ate thing as A satbgeuse in ae ne 

caving in, possnstion preceding Soction, for the purposo of snle, 

obese ook ees ianle: oP Mauuibution, or public exhibition, shall 

be punished with imprisonment of either 

description for a term which may extond to three months, or 
with fine, or with both, 

Tho question as to haw far a masfor is liable for tho oriminal acts of his 
servants hus boon troated of in tho toxt, anto See, VIIT; and I apprehend 
that the principles thore disenssod and illustrated by Rev v, ddmon, apply in 
charges under Sections 261, 265, 267, 272, 278, 276, 276, 292, und 420, 





OF WURt, 


819, Whoovor causes bodily pain, discaso, or infirmity, to 
Tourt, any porson, is said to cause hurt, 

821. ‘Whoover doos any a anit tho intontion of Hereby 
. causing hurt to any person, or with the 

Voluntaatly ong; uate kaowied ‘e that ho ‘a Hikol thoreby to 
enuse hurt to any person, and doos thereby cause haut to any 
person, is anid “ voluntarily to cause hurt.” 

822. Whoover voluntarily causos hurt, if the hurt which he 

? intends to cause, or knows himself 10 bo 

_roluntanily causing likely to canso, is griovous hurt, and if 

® tho hurt which ho causos is griovous huvt, 
is said “ voluntarily 10 causo grioyous hurt,” 

Buplanation,—b, pen is nob said voluntarily to conso 
rievous hurt oxcapt when ho both erausos griovous hut, and 
mionds or knows Thimaelf to be likoly to causo griovons hurt, 

Bul ho is said voluntarily {o cause griovous hurt, if, intonding or 
knowing himself to bo at to causo griovous hurt of one kind, 
he actually causes griovons hurt of another kind, 

Illustrations, 

A, intonding or knowing himself to ho Mkoly pormanontly to AleAgura Z's 
faoo, givos Zu blow which doos uot pormanontly dialgura 2's face, but which 
causes Z% to aulfor savdre bodily pain for tho spnos of twenty daya, A has 
yolunturily caused griovous hurb, 

A nftatot who should thrastk his gorvant with a cane, or with his Mate, ov 
kicks him, probably cnnecs some bodily pain to his sorvant, Ho thorofore 
onusos hurt, and had botter boware of tho penalty. 

An offence of this nature committed by a sorvant on his mastor would, in 
tho absonoo of any thing which could justify tho assault, moot wilh oxtiome 
puniahuiont, 
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828, Whoever, oxeopt in tho ease provided for by Soetion 

Siniidhiseal Tes velanta: Bu, voluntarily cnnsen hurt, shall bo pun. 

rily causing hue inhodl with imprisonmont of oithor dos. 

cription for a torm which may oxtend to 

one yen, or with fino which may extend to ono thousand Rupees, 
or with both. 

884, ‘Whoovor voluntarily causos hurt on gravo and sudden 
Pyorcenecay if ho noithor intends nor knows himsolf to bo 
ikely to caugo hurt Lo any porson other than tho person who 
gave tho provocation, shall bo punishad with imprisonmont of 
either doscriplion for a torm which may oxtond 40 ono month, 
or with fino which may oxtond to five hundred Rupoos, ox with 
both, 

Provooation dove not purgo tho offence, it morely goes to mitigate tho 
prolshments some punishment, aldlough slight, uugl bo inflicted on aauvie- 
AVMs 





OF ORIMINAL FORCE AND ASSAULT, 


849, A porson is said to uso forco 10 anothor if ho causos 
motion chango of motion, or cossation of 
motion to that othor, or if ho causes to 
any aubstanco such motion, or chango of motion, ov cossation of 
motion, as brings that substauco into contact with any part of 
thal othor's body, or with anything which that othor is woarin 
ov carrying, or wilh anything so siluatod that such contac 
aflocts that olhor’s sonso of fooling, provided that tho porson 
enusing tho motion, or chango of motion, or cossation of motion, 
causes that motion, change of motion, or cossintion of, motion in 
one of tho threo ways heroinafter doseribod +—~ 

Birst,—~By hia own bodily powor. 

Secondly,—By disposing any aubstanco in such o manner that 
the motion, or change, ox cossation of motion, tnkos place withoub 
any further act on his part, or on tho part of any othor porson, 

Phirdly,—By indueing any minal Lo moyo lo, chango its mo» 
tion, or fo conso 10 mova, 

850, ‘Whoovor intontionnlly usos forco to any person without 
thai porson’s consent, in ordor to tho com. 
mitting of any offence, or intonding by tho 
uso of such force to cause, ov knowing it lo be likely that by the 
use of such forea ho will cause, injury , foar, or annoyance to the 
porson to whom tho force is used, 18 said to “ use eviminal force” 
to that othor, 


Foxoe, 


Criminal foreo, 


APPENDIX. xY 


851. Whoover imakes any gesinre, or any proparation 
intonding or knowing it to ‘be likoly that 
such gesture or preparation will’ causo 
any porson prosont to approhend that ho who makes that 
gesture or proparation is about to use eviminal force 10 that 
porson, is said to commit “an assault,” 


LExplanation—Move words do not amount to an assault, 
But the words which a person uses may givo to his gosiures or 
propavationa such a moaning as may make those goaturos oy 
preparations amount to an assault, 


Aasnult, 


Illustrations, 


(a,) A shakes his fist at Z, intonding or knowing it to be likely that ho may 
thereby cause Z to beliove that A is about to atriko Z A hus comunittod 
an assault, 

(2,) A bogina to unlooso tho muzzlo of a forecions dog, intonding or-knowing 
it to bo likaly that ho may thoroby onwse Z to beliove that ho ia about to 
cause tho dog to attack Z. A lias committed an assault upon Z, 

(o.) A takes up a stick, saying to Z, “I will givo you a boating.” Tore, 
though tho words used by A could in no enso amonnt to an assault, and 
though tho moro gosture, unaccompanied by an} other oiraumstances, might 
nob amount to an dsault, tho gesture oxplainod by tho words muy amount to 
an assault, 

852. “Whoovor assaulls or uses criminal force 10 any Porson, 

‘ouside tame otherwise than on grave and sudden 

‘unishinont jor Nain, u Hf 7 " 7 
criminal foreo otherwise Ve aga Ayo by that person, shall be 
than on grave provooution, Punished with Imprisonment of oithor 
_ doseription for a {orm which may oxtend 
to Vhree months, or with fino which may oxtend to fiyo hundred 
Rupeos, or with both, 


Explanation.—Grayo and éuddon provocation will nob mitigate 
Uo punishment for an offonce undor this Soction if tho pro. 
vocation is sought ov voluntarily provokod by tho olfonder ag an 
oxense Lor tho offenco ; or, 


Tf tho provocation is giyon by any thing dono in obodionce 


to tho law or by n public sorvant’ in the lawful oxoreiso of the 
powors of such public sorvant ; ox, 


Ef tho provocation is givon by any thing dono in tho lawful 
oxorciag of the right of private dofonco, 
Whothor tho provoontion was grayo aud suddon ouough Lo mitigate tho 
offence, laa quostion of fact, 
(Compare anto Section 95.) 


874, Who over unlawfully compels any porson to labour 
against tho will of that porsou, shall bo punished with imprison. 
mont of cither doseription for a tomm whieh may oxtond to one 
year, or with fine, or with both, 
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CHAPTER XVIT. 
OF OFFENCES AGAINSD PROPERTY. 


Or Tur, 
878, Whoover, intonding to tako dishonostly any movonble pro- 
Thott. porly out of tho possession of any person 
without that porson’s consont, moves 
thab proporly in ordor 4o auch laking, is said 40 commit thoft. 

Liuplanation L—A. thing so long as it is attached to the 
earth, not being movenblo pliant is not the subjoct of thoft; 
but it becomos eauenle of being tho subjoct of thofl as soon as 
it is sovored from the earth. 

Bupldnation 9,—A. moving offecled by tho samo rel which 
offocis tho sevoranco, may bo a theft. 

Explanation 3.—A. porson is anid 40 enuso a thing to move by 
removing on obstacle which provontod it from moving, or by 
soparating i from any othor thing, as woll as by actually mov. 
ing it. 

Buplanation 4.—A. porson, who by any moans cansog an 
animal to movo, is said Lo moyo that uniinnl, and Lo move ovary 
thing which in conscquence of tho motion so caused, is moved 
by that animal. 

Explanation 6.--Tho consont montionod in the doflnition may 
bo oxpross or impliod, and may bo givon oithor by tho person 
jn possossion, or by any person having for that purpose authorily 
cithor oxprogs ov impliod. : 

Tluatvations, 
a.) A onts down o tvooon 2a ground with tho intontton of dishonosity 


inking tho fioo oub of Z's poarossion, withoul Za vonsout, IToro, na soon 
ag A hina sovored the treo, in order to such tnking, ho has committed theft, 


hy A pute o bait for dogs in Ils pookal, and {hua inducos 7s dog to 
follow it, Lore, if A’s intention bo Aishoneally to take tho dog oul of Za 
nonsession without #’s congont, A hie committed theft as avon as Za dog 
fas bogun to follow A. 

(c.) A meats a bullock envvying a box of Lronauro, To drives tho bullock 
$n wv corlain diveotion, in order Uint he aay dishonestly take Ute treasuro, 
‘As soon ng tho bullook bogins to move, A hua committed thuft of thp trongnre, 

(@) A, boing Z’s eorvant, and entrnetod by 4 withthe earo of Za plate, 
Aishonostly rune away with tho plate, without Z’s coneunl, A haa conmiltad 
thofl as a sorvant, 

(.) %, going on a journey, ontinata his plate to A, tho keopor of a wate- 
houeo, till Z shall votuen, A carries the pluto to a goldamith and golls it. 
Tore the plato was nol in Z's poadession, It could nof, therefore, bo taken 
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ont of 2's possession, and A has not committed thoft, thongh he may havo 
committed eriminal breach of trual, 

(f) A finds a ving belonging {o % on no tablo in tho hongo which Z oconpios. 
Hore, tho xing is in Z's possession, and if A dishonostly xomovos it, A commits 
thoft in » dwolling-house, 

(g.) Ande a ring lying on tho high-rond, “nob in the possossion of any 

person, A by taking it commits no thoft, though ho may commit oriminol 
inianppropriation of proporty. 
_ (%) A soos axing belonging to Z lying on a tnblo in 2’s house. Not vonturs 
ing to misapproprinto tho ring immediately for fony of soaroh and doleotion, 
A hides the riug in 9 place whore it is highly improbablo that it will ovor 
bo found by Z, with {he intention of taking tho ring from the hiding-place, 
and solling it whon tho loss is forgotton. Horo A, ab tho timo of flat moving 
tho ring, commits thoft in a dwelling-houso. 

i) A delivers his watoh to Z, a jowollor, to be vogulated, % carrios it to 
hia ahop. A, not owing fo tho jawollor nny dabt for which tho jowollor might 
Jawfally dotain tho watch 1s a security, ontors tho shop openly, takos his 
watoh by forco out of Z's hand and carvics itaway, Toro Apthough ho 
may havo comumittod oriminnl trespass and assault, has nob committed thoft, 
inesmuoh og what hoe did was nob done dishonesty. 

(j.) Tf A owes monoy to Z for ropniring tho watch, and if Z vetaina tho 
watoh lawfully asa seauvity for tho debt, and A takes the watoh ont of Z's 
posecasion with tho intention of depriving Z of the proporty ng a roourity 
‘or his dobt, ho commits theft, inaamuch ns ho inkos it dishonostly. 

(%) Again if A, having pawned his watch to Z, takos it out of Z's possoa« 
sion withoug Z's oonsont, nol having pnid what ho had borrowed on tho 
watch, ho oommits theft, though tho watch is his own property, inasmuch, 
as ho tnkoa it dishonestly, 

(1) A (nkos an nvticlo belonging to % out of Z's possession without Z's 
conaent, with the fntontion of hooping it until ho obtains monoy from Z, na 
a voward for ite vostoratlon, ILoro A tukos dishonestly; A has, thoreforo, 
oommittod thoft, 

ou) A, botng on friandly tovme with Z, goos into Zs library in Z's nbsonce 
tnd takes away 0 book without Z's oxpress consent for tho purpose morely 
of roading it, aud with the inlontion of returning ft. Toro, ib ie probable 
thot A, may have conavivad that he had 4's intplied consont to uso Z's book, 
Uf this was Aa improssion, A tna not committed theft, 

(a.) A asks clurity from Za wife. She gives A monoy, food, and clothoay 
whioh A. Knows to bolong to %, her husband, Toro, it is probable that A. 
may conceive that Z’s wila is authorized to givo away alma, If tlie waa 
A‘aimprousion, A hina not committod choft, 

(e A is tho paramour of 4's wifo, Sho gives A valuable proporty whiolt 
A. Inows 40 bolong to hor husband Z, and (o bo such proporty as sho jins not 
authority from 2 to givo. If A twkoa the propoity dishouoatly ho commite 
thoft. 

{p.) A, in good faith, belioving property hetonging to % lo bo A‘s own 
property, takes that nroporty oul ee MWe possoasions Lloro, as A doca not 
taka dishonestly, ho docs not commit (hoft. 

A gharvy driver induced a doalor in fain to deliver pe to him, aay ing 
ho had tho monoy in his ghamry and would pay him, {ho deslor gavo tho 

Q 
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gram; tho driver tonk if and ab aneo drove off without paying fow it; the 
driver might have boon convicted of lareony or stonting in Jugland, but under 
tho Penal Code ho could vol, it is submitted, bo xo properly convieted of 
thoft. ‘Tho evimo would (strictly apenking) bo chenting, Uho donlor Inevin, 

voluntarily consentod to park with the grain, alihough he had boon indugod 
to do a0 only by tho firlso representation or promiao of tho gharry drivor, 

Tt may bo anid, wilh roforonce to Section 00 of the Ponal Coda, that n consent 
fraudulently obtained is no consent, and that the gharry deivor, therefore 
committed thoft s bub I would always prefer to treat an offense positively 
(nocording as tho fucis of tho cago bring tho prisoner undor tho elrict 
grammatical rondering of somo puriictilay seotion of tho code) rathor than, 
construativoly as by anying “tho complainant gavo his congont, bul undor 
tho cfreumstanees it was no congont,” 

Tho dilferonce batwoon chonting and theft fas boon woll iluetrated in the 
one of the Queen vy, Rama Nanth Nandy (Englishman, Moy 16, 1867). 


Tha prisonor by no falso assertion thot ho was AL 8. indnead 0 servant 
to delivor ovor (o him cavtnin proporty of his master undor his chargo, and 
was hold {o bo guilly of chonting tho sorvant, who, deceived by tha misrepre~ 
soniation, voluntarily parted with tho proporty under tho Dbeliof that ho waa 
giving it to M.S, for whom it was inlondod, 


But, inasmuch as the possession of tho servant was tho pneaossion of tho 
mastor, tho prigonor was also hold to lavo (akon tho prapesty out of the 
posaession of tho master without tho master's consent. Ito wns, therofora, 
also conyivtot of theft, he engo was tried before tho Uigh Court, Caleatta, 
during tho May Sossions, 1807, Z 

879, Whooyor commits thoft weg is Cralod with impri- 

: sonnient of oither description for 

unintment fox Hal torm which may oxtond to three yonra, 
or with fino, or with both, 


880, ‘Whoover commits thoft ina building, dont, or yossol 

which building, tent, or vossol is used 
aga human diolling, or for tho custo. 
dy of broporty, shall be punishod with 
imprigonmont of oithor doseriplion for a torm which may oxtond 
to soven yonrs, and shall also be linble to ino, 


* his sootion includes cases whero a sovyant slonle his mastor's proporty in 
his master's house, 


881, Whooyor, boing a clork-or sorvant, or being omployed in 

Theft by clerk or aorvant Hoag a8 vier a sala tytn 

y ¢ » mits theft in respect proporty in 

meee mr pomenion OF tig possoxsion of his iruatioe hee oy 

ot, shall bo punishod with imprison. 

mont of cithor description for s torm which may oxtond to sovon 
yours, 

A theft within tho moaning of this seotion must bo committed by the 

cleyk or servant in his capacity aa such. It eontomplatos injury dono to the 

employor Tho coutidontial naturo of tho volutionship belweon mnstor and 


Uhoft inn building, tent, o¢ 
‘yeaaol. 
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servant aggravating the offence when commilled by a person in whom 
trust is roposed, 

‘Tho dvivor of a hacknoy earringo is uot tho servant of the hirer, and, thora- 
foro, would not bo a aorvant within thia scotion-—Z, v, MZaydon (a}—if ho stolo 
some proporty of the hirer, If he took anything loft in his gharry it would 
be misappropriation, ‘Nor is a hired boatman a servant within tho moaning 
of this avotion.—Lha Queen y. Bawovl Manjeo (2), 


As to what would bo a dishonest taking undor the Renal Colo, My. Mayne, 
in his edition of tho Ponnl Coup (c) refora to two cascs boforo tho Madras 
Soasions, bub I }invo no noooss to any report of them, Lo says :—* hoe mora 
fact tnt the prisoner had, or olaimod to haye, some right in tho properly 
would nob be a suMoiont oxcuso, * If the proporly was in the possession 
of the prosecutor, in such a way that ho lind a right to hold it against the 
prisonox, that is, that tho prisoner could not got it without the consent of 
tho prosecutor, Lhon it would bo thot, if the prisoncr dishonestly possoasord 
himaclf of if with the intontion of approprinting it— (por Scotland, 0.3, in 
Rog. v. Ammoycs, dth Madins Sessions, 1862.) Still less would it bo 
any dofenca that tho rcensed had a claim for tho Brivo of an avtiole which 
atl been subsequently sold to a third povaon, and had passed into Lhat poraon’s 
possossion,——-(Ieg. v. Chellen, Seatland, O.J., 4th Madras Sessions, 1862.) 
‘Oy that ho took tho property in satisfrotion of a dobt duo to himsell’” (d). 

On this subject i will be usofil pb tho same timo to rofor to what waa 
anid by Mnvlo, Od., in Reg. v. Zemmings (). 

A. oveditor violonily assaulted his dobLor, and ao forcod him to givo him a 
chequo in part payment, and thon assaulted him ngnin in ordox to foros Wie 
ovoditor ty pay money iu paymont of tho dobl. 

Farle, O.J.; nid ho thought the jury could hardly convict tho prizonor of 
vobbory, * it was rather an agssauls by a oroditor on a doblor Lo forco payment 
of tha dobt. An unlaryful offence no doubi, bul very unlike a felony, ‘he 
 oasonaa of tho offence uow charged was tho felonious intont, aud that i¢ was 
« {possible to Mud on these facta,” 


‘Cho quostion is whothor thovo isn dishonest intention on tho part of tho 
priaonor to enuao wrongful loss to tha porson out of whoso possossion ho tukea 
tho proporty, ov wronglul gain to himaolf. 

A nuraory maid who was indicted for stealing bank notos, the proporly of 
“of hor mastoy, in hia dwelling-honso, said sho found thom in tho pnasigo, wd 
nob knowing to whom thoy belonged, kept them to see if thoy weve adrory 
tiaod ; ib was hold sho ought to havo onquired of how mastor whether (hay 
wove his or not: not haymg dono go, and having taking Urom from tho hong, 
slo was guilly of alonling thom.-—2, v, Nery (f°), ho sumo atato of {nets woud, 
Z apprehend, supper a chargo of Ukoft under Use Penal Code. Seotiona 980, 
B81, Who taking ont of tho muateris houso would bo a toking oug of tho 
mustov’s poascesion, anid Lis, Lhough tho property did not rerlly"bolon, 
to the mnstor, but fo 8 guost i tho house, Ly ofthoy ongo a conviction aout 
be obtained for dishonoal misappropriation, Where praperty, alleged to be 
tho subject of theft, has boon made away with, or converted to his own uso 


f 7,0, and B., 445. 
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by a olork or gorvant, who ling posseasion of it by dolivory from another on 
his maates's behalf bofoyo it gots into tho mnetor’s avtual possossion, he 
anight, porhaps, bo convicted of theft undor this section 3 although hig offence 
would also be bronch of trust. Whore property has beon entrusted 4o n poraon 
in hie capnelty of clork ov sorvant by tis maator, for a particular purpose, the 
olfence muy also bo thoft, 

A. bearer who hns charge of his mnster’s' wardrobe or jowol caso and 
approprinios somo of the propoity, commits thofl nga sorvant. Who pros 
perly whilo in lis onstody is stilt in bis mnstor's pussossion, nnd ho romoves 
it without his maator’s consont. A. bill colloctor or poon whe collects monoy 
for lia mastor, and having got it appropriates it boforo it has over como into 
tho master's posecasion, is guilly of brenoh of Guat, But if the money ov 
othor Properly hag boon vecoived from his master, bo taken la soma one clea, 
tho propoity is alill in posaeaaion of tho mnator, and tho offence would bo 
theft as o sorvant.-2. y. Beaman (a), BR. v. Murray (b). Whon a porson 
is chargod with eviminal bronch of trust, or bronvh of trnat as clork or sorvaul, 
and tho oyldenco should show that tho offonco waa rathor thoft, tho chai go 
muy be amonded, and conviction for thoft will held good; and vive versd, 
porson charged with thoft may be convicted of criminal breach of (rust 
or orininal misappropriation. 

Ov Onrinan Misarrrorrtarroy or Prornrry. 


408, ‘Whooyor dishonestly misappropriatos ov converia to his 

Dishonest misappropintion OW: uso any moyeablo proporty, shall bo 
of propoily. punished wilh imprisommont of oithar 
doseription for a torm which may oxtend to two yonrs, or with 
fino, or with both, 


Eaplanation 1.—A. dishonest misappropriation Sov a timo only 

is a misnpproprintion within tho moaning of this Section, 
LUnstration, 

A finds 4 Covornmont Promissory Noto bolonging to %, bearing a blank 
ondoisomont. A, knowing Unt tho note bolonge to 4, plodgos it with o 
Dankor ne a gcourity for s loun, intonding at a faluve timo Lo restoye it bo Z, 
A has conmitiod an offoncs undor this Sootlon, 

Beplanation 2-—~A. porson who fluds proporly not in tho 
possossion of any othor poxson, and takos such properly for tho 

wirposo of protocting it for, ov of rostoving il to, the ownor, 
does not inako or misapproprinto it dishonastly, and is not guilt 
of an offonco; bul ho is guilty of tho offonco abovo defined, 
if ho appropriatos it to lis own uso whon he Inows or has the 
moans of discovoring tho ownor, or before ho has used roason- 
ablo means to dixcovor and give notico to tho ownor, and haa 
kopb iho proporty a reasonablo time to enable tho owner to 
lain il, a 


What avo voasonablo moans ox what ty a yoasonablo limo in 
such « caso id a quostion of fact, 


(a) Coe and ME, 605 
(6) Moo, Us Cy 270, 








ATPENDIX. XXL 


Zé is not necossary that tho finder should knew who is the 
owner of tho proper, or that any particular porson is the 
ownor of it: it is sulltciont if, at iho timo of approprinting it, 
ho does not boliove it 10 bo his own proporty, or in good fyith 
believe that tho real owner cannot be found. 

LTtustrations, 

(a.) A finds 2 rupes on tho high 1ond, not knowing io whom tho rupee 
bolongs, A pioke up the rupoo, Here A has not committod tho offence 
doflnod in Unis Section, 

(2.) A finds a letter on the yond, containing a bank note, Trom tho 
ivection and contonts of the letter ho learns 40 whom the noto belongs, 
Io appropriates tho note, ITo is guilty of an offence under this Section, 

(@@} & finds a chequo payable to bearer, To enn form no conjecture as 
fo the porzon who has Tost the oheque. But tho namo of the porson who 
ing drawn the cheque, appears, A knows that this porson can direct him 
to tho poison in whose favor tho chequo yas drawn, A approprintos Wie 
choque without atlompting to disoover tho owner, Ho ia guilty of an offence 
under this Soation, 

(@) A soos % drop his purse with money in it. A picks up tho purse 
with intontion of restoring it to Z, but aftorwmds approptatos it to hig 
own uso, A has commilted an offonce under this Sootion, 

(e.) A finds a pureo with money, not knowing to whom it helongey ho 
afterwards discovors that it belongs to Z, and approprintos it to his own 
uso, A is guilty of an offenco undor this Soation, 

») A finds a valuablo ring, not knowing to whom it belongs, A sells 
it innodintoly without attempting to discovor tho owner. A 1 guilly of 
an offonce under thia Seolion, 

404, Whoever dishonosily misappropriates or conyorls to 

Dishonest anivapproprintion 238 own uso proporly, knowing that 
of propoily posseasod bya do. such properly was in tho possossion, 
Pensed porsan ab tho timo of of a docensod porson ab tho timo of 
ate tee that porson’s doconao, and has nob 
since boon in the possession of any porson logally entitled lo 
such possession, shall bo punished with hoy bare of oither 
desoription for a torm which may oxtend 40 throe years, and 
shall also bo linblo to fino, and if tho offender at tho timo of 
such person's doconso was employed by him as a clorkk ox sex 
vant, bhe imprisonmont may extond Lo sevon yours, 

Stlustvation, 

% dioa in possossion of furnituro wha monoy, Tis sorvant A, boforg tha 
money comes into the possession of any porson ontitled fo such Possession, 
Glaanostly muignppropiintos it, A ling committed tho offence deflned in 
this Section, 

T nm {nolinod to think that andor the Ponal Code whon a clovk or sorvant 
makos away wilh property rocoived by him fiom hfe maator for a partious 
Inv purpoas, ho may bo chinged olther with thoft or criminnt brench of trust, 
oy both, and this would bo tho aufer plan, Bub whon tho properly is 
onlrustod to him by a peraon, othor than lila maator, for his ninstor, and ie 
misappropriated by the acrrant before it notunlly comea inte hia muator's 
porsossion, tho proper charge would bo criminal broach of trust; bat might 
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not thisalse be Uheft? Soo ante. App: p. 1, eeu. 27, Docs nob the servant hold 
it on hia master’s account P this poasession boing the posseasion of Uo mastor? 

fhe words of the onal Code “entrusted ix ay manner with proporly, ov 
with any dominion over proporty,’? rondor it alias unmocossary bo consider 
whother tho mastor, by ontrualing his sovyaut wilh proporty for 9 partioulay 
purpoas, intendod to parl with tho right to poascssion ag ownor ns well na 
tho onatody of the property. ‘hoy scom atao to do awny with tho distinotion 
which aviacs in cnses widor tho ngliah statutes bolween larcony and em 
bezaloment, whon property lina boon reesived from the master: or for tho 
muaatov from another evo. Lho New York statute was similar in ita ofluet 
fo tho Ponal Godo. Te provided, that “if any clork oy sorvant shall ombezzle 
or conyort (o hisown uso, or take, make away with ov acoreto with intent to 
eimbozzlo or conyort to his own wee, without tho nssont of is mnator ox 
employers, any monoy, goods, rights in notion or other valuable aocurity ov 
effocts whatoror bolonging to any olkor person (a) which shall have come 
tnlo his possession ov under his cara in virluo of Bich omploymeut ar offices, 
ho shall upon conviction bo punishod in tho mannor prosovibed by law for 
folontously stealing,” &o, . 

1n a ongo wndor the Amarioan statute, People vy, Dalton, 15, Wend, 881, 
583, ({ quoto from Bishop’s Oriminal Law, Vol. 11, §802,) it was observed by 
Cowon, J 1 Tb ia inLondod {o provide fora fraudutent convorsion of monoy 
ov goods by a servant when they aro delivered to him as auch, cithov by lis 
minglor or mistrose, ov tn their behalf by a alvanger. hat was, bub a breach 
of trust abl common inw, beeatso tho money ov goods oume to his hunda by; 
dolivery. Tho statute intondod to convert such a breach of teat into a orime, 
Mr. Bishop thon refers to anothor caso, and quotes Sivago, Qd., in People ve 
Hennessy, 16, Wend, 147-161, ho very torm ombeazlement is povitiavly 
applicable to 9 fraudulent approprintion mado by a sorvant of goods ontrustod 
to him by lis master.” 


Or Crmunan Breacr ov Trust, 


405, Whooyor, boing in any mannor onteusted with proporty, 
or with any dominion ovor proporty, dis. 
honestly misappropriatos or eonverls Lo 
his own uso thal proporly, or dishoneslly uses on dikposos of 
thal proporty, in violation of any dirovtion of law proseribing 
tho mode in which auch trust is lo bo discharged, or of any logw 
contract, oxpross or impliod, which ho has mado Louching tho 
discharge of such trust, or wilfully suffers any othor porson, yo 
+o do, commits “ oriminal broach of Weust.” 
Ihtustrations, 

(a) Ay being exeoulor to tho will of a deconsad pernon, dishoneally digs 
aboys the law which directs him to divido the offoots according to tho will, and 
appropriates thom to his own nao, A hus committed oifmiial breach of (rust, 

(4) Aisa warchouge-skeoper, Z, going oun feuruoy, entrnsts his farniture 
to A, mnder a contiacl that it yall bo retmned.on payment of a stipalated 
aum for waehouse-room, A dishonestly sells tho goode, A hag vemuilted 
eviminal bieach of Gast. 

(a) ‘The words any othor person mean other than the pridmor, and would, 
I appreliond, Inehudo his master; or “any other porson” who had placed property 
“in fe possegsion” ox “wader his cave" for buy masters aud on hiv ianator’s 
Recount, 


? 


Orlminal broacl of trust. 
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(0) Ay residing in Calontta, is agont for Z, rosiding al Delhi. Thore is an 
oxpress or implicd vontract betweon A and Z, that all sus remitted ty Z lo 
A shall be invested by A nccouding to Z's direction, 4 remits a lnc of Rupees 
to A, with dircctions to A to invest the samo in Compnny’s papor, A dis« 
honestly disobeys tho directions, and employs the money in his own businces, 
A has committed oriminal beach of ust. 

(d.). Butif A, in the last illustiation, nol dishonestly, but in good faith, 
bolioving that it will be moro for Z's advantago to hold shares in tho Bank of 
Bongal, disoboys Z's directions, and buys shnros in the Bank of Bengal for 
4, instead of baying Company's paper.” Iloie, though Z should suffer loss, 
and should bo cntitled to bring a civil action against A on avconnt of that loss, 
yet fig not having acted dishonestly, has not committed criminal breach of 
rust, 

(@.) A, @ rovonue officer, is entrusted with public money, and ia either 
divected by law, or bound by a contiact, express or implied, with Governmont, 
to pay into a cartain treasury all the public money which ho holds. A dis- 
honestly appropintos the monoy. A has committed criminal beach of tiust, 

(f) 4, carrier, is entrusted by Z with property to be carried by land or by 
wwator, «A dishonostly misappropunates (ho proporty, A has committed otiminal 
breach of trifet. 

406, Whoovor commits criminal breach of trust shall bo 
unished with imprisonment of oither 
oseription for a term which may extond 
to threo yours, or with fine, or with both. 


407, Whoevor, boing entrusted with property as a carrioy, 
whariingor, or warchouso-keopor, commits 

Ler Whur, ctiminal broach of trust in respect, of 
&o. such property, shall bo punished with im. 
prisonment of eithor coseription for a 

dorm which may oxlond to soven yonvs, ad shall also bo liable to 


fino. 


408, Whoever, boing a clork or sorvant, or omployed as & 
clorle or sovvant, and being in any manner 
ontrnstod in such capacity with proporty 
or wilh any dominion over proporty, 
commils eriminal breach of trust in, respect of that proporiy, 
shall bo punishod with imprisonmont of cithor description for a 
dorm which may oxlond Lo sovon years, and shall alao bo liablo to 
fino. * 

Hill colleators, and othors in responsible situation, ave sometimes charged 
with oriminal broagh of trust under circumstances which show that the 
aubjoot-matter of the charge should rather bo investigated in,a Civil Oomt, 
na aimatier of account betwoon tho partios, than in a Oriminal Court, 

‘Tho moro keoping back of money received for his master would not bo 
auMoiont to justify n chargo of broach of trual, Rex vy. Smith (a), Reg. ve 
Norman (2), oven though tho oxengo sot up by the servant bo feivolons, and 


Panishmont for eriminal HY 
breach of trust q 


” Criminal breach of trust 
by a clerk or servant, 











- 3 Russ and Ry. 207, 
3} Corr and M., 601, 
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tho claim wholly unfounded ; @ fordiord it would not be suflciont, whon ft 
sliould appont that (ho sum kept back might have been retained aa commission 
payable to tho éaljcotor on account of dills volleoted, or by the olot or 
acivant for moar af pay due; but a rofuanl to render an aecount of the 
money or goods roccived; or the rondoring of a falaa account, would austain tho 
conviction, A denial of tha receipt of the gona, Queen vy. Bévaresun Roy (a), 
or wilful omission to acknowledge it, would bo auMeiont to support an 
indioimont for criminal broach of tinat; but a moo omission to enter the anum. 
received inan account would not bo sufltciont.— Patson § Co, ¥. Golab Ihan(h), 
R. vy. Jones (0), ‘hore muat bo shown an intontion lo causo wrongful grin lo 
tho sorvaut, or wrongful loss to his employor, A olak who should roecive a 
aum of monoy for his master, and put into his master's aliong box, and aftar- 
wards take if ftom tho box, would bo guilty of theft rather than broach of tinal, 
The putting the money into tho box would bo tho samo aa Jianding if over to 
tho mastor, and (ho anbsequont talting out of Uo mansions possession would bo 
thefl,—Reg, vs Watts (a), Rev. Wright (0). It would be tho samo thing ag 
ashop-man robbing a Ub 

In almost all engses whore a chargo is mado of breach of tanst or theft ag a 
olorle or savant, a chmgo of simple bronol of trust, or tholt, should also bo 
udded, 

A goldamith to whom gold is ontrustod to ba worked up into an ornament, 
or a dmzeo to whom cloth has heen given to mako a cont, ia not a sorvant 
within tho meaning of this aeotion, Ifthe goldemith or dinzeo used tho matoint 
for his own pmposes, ho would bo guilty of crimmal menppropriation oy 
Teach of trust, but not ag a sorvant, A oashior paid by a percontaga in 
mofts boyond his salary, would’ bo the aorvant of a flrm within tho moanin 
of this soction—2Rey. ¥. Macionald(f), ‘Tho acceptance of a trust by a ‘alone 
or servant in his capacity aa such, although out of tha rango of his odinny 
duties, would render him Hable, on a biench of tho tinsé which ho had 
necopted, to be indicted under this seotion,—Reg, v. Ilasiie (9), 


A. sorvant haying ton rupoes givon him with mdeigs to buy a {ablo with 
oight :upoos, and spend tho remaining two rupoes in aome othar way, would 
ho guilty of a oriminal breneh of (ust as no sorvant, if ho should keop tho 
ie vupoos to himeelf, and falecly assoit that ho had paid ton rupoos for tho 
ADLOs 


409. ‘Whoever, boing in any mannor entrusted with pro. 
Gets tseaate nb porty, ox with any dominion ovoy pro. 
julie seen q oe rua ay perly, in his enpacily of 1 public aor 
moichant, or agent, vant, av in thoway of his businoss ag 
a banker, morchant, factor, brolor, 

atiomnoy, or agont, commits criminal broach of trust in rospoot 
of that proporty, shall bo punisliod with transportation for Life, 


(a) 1, W.R,, Cr. Rul, 61. 

(t) 10, WAR, Ce. Rul, 28, 

@ 4%, Cmr & P., 893, 

(@ 8, Don 0. ,, 14. 

(0c) 27, 1.0. M. C,, 08; 8, 0. 1, Denre & D,, 482, 
() 8, Gi ac, 07. 

(9) 82, Ld. M, 0, 08, 
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or with imprisonment of cither description for a term which 
may oxtond to ten years, aud shall also bo litle to fino. 


Or warn Recervtye or Stoney Prormnry, 


410, Property, the possession whoreof has been transferred 

by_theft, or by oxtortion, or by aabbory, 
and proporty which has been criminally 
misappropriated, or in respocl of which tho offonce of criminal 
broach of trust has been committed, is eaignsica as “ stolon 
property.” But if snch proporty subsequently comes into the 
pousossion of a porson legally entitled to the possession thoreof, 
it then ceases to be stolen property. 


ALL, Whoever dishonostly recoivos or reining any stolen 
Dishoncetly aceeiving property, knowing or having reason to 
stolen propotty, believe ihe same to be stolen “property, 
shall be punished wilh imprisonmont of cither deseviption for 
: ag which may oxlond to three years, or with fing, or with 
oth, 


418, Whoever habitually rocoivos or doals in proporty which 

Tobitunlly doalmg in bo knows ov has reason to believe to be 
stolon property. stolen iene » shall bo punishod with 
transportation for life, or with imprisonment of oither dosorip- 
tion for a torm which may oxtend to Len years, and shall algo 
‘bo liahle to fino, 


41d, ‘Whoovor voluntarily assists in concoaling or disposin 

Assisting in concealment Of, or making away with, property whic! 
of alolen property. ho knows or has reason to belioyo to be 
stolon proporly, shall bo punished with imprisonmont of oithor 
description for ntorm which may oxiond to threo youvs, or with 
Ano, ox with botli¥» 

Tho proporty at the time of tho roooiving must bo stolen property, Coola 
woro slolon by a gorvant aud rocoveodt by tho ownor, who nftorwards doll 
yorod thom to tho servant who stulo Wien, ircoting him to sell Chom to tho 
prizonor, who had beon proviously auspacter of recoiving stolon gooda, ‘ho 
Bovvant did go, and veturned the procceds of tho anlo lo tho owner, Ib was 
hold that the prisonae {neousod na a rocoivor) could nob be sonviotud under 
{hioao oiroumatanecos, ‘ho goods which had boon atolon hod subasquont), 
pemen into the posscssion, and wore under tho control of the ronl ownor, an 

ping 80 in his possossion and under his control, thoy had boon transforred by 
his authority to the prisonor,~2eg, vy. Dolan (¢). 

Or Curative, 


* 
415, Whooyor, by deceiving any porson, fraudulently or 
dishonestly imduces the person so de 
coiyod io dolivor any proporty to any 


(@ #4, Ind, MO, 69, 


Stolon proporty. 


Chanting, 








d 
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person, or to etnsont that any porson shall vetain any property, 
or intentionally iuducos the porson so deccived to do or omil, 
to do anything which ho would not do or omit if ho wore not 
no deceived, and which ach or omission causos, or is likely 10 
cause, damage or harm to that porson, in body, mind, reputation, 
or proporty, is said to “cheat,” 


Explanation.~-A. dishonost concenlmont of facts is a decoption 
within the meaning of this Soction. 


Deceit ia tho ossonce of a charge for cheating. Whovo, thoveforo, a worl» 
man stated that ho had dono move work than ho ronlly had, and voqueatod 
paymont for tho work ho stated he had dono, and his mastor Aaowing that 
it was a false ovorcharge, aud wishing to ontrap him, paid him the amount 
domanded, it was hold that the workman could not bo indioted for obtainin, 
money under false protonoos, na it was not tho falschood whioh inducad his- 
mastor to part with the money.—2, y, Alills (a), 


A fovoman yeprosontod to his mastor that a certain sum was duo to the 
workmon under him, and obtained a choquo for the amount stated to ba duo, 
Whe amount of tho cheque oxcooded by soven shillings tho amount vonlly 
due to tho workmon, ‘(ho foroman paid tho workmon, but kept the surplis 
soven shillings to himaolf, Ifo was hold to have boon guilty of obtaining 
tho cheque under falso protonocs.—2. vy. Leonard (b). 

But a porson who should succeed in golting into A’s sorvico, alleging that 
ho had boon omployod by B, and had a good charactor from him (this boing 
the rovoas of the ols) would hardly be indictable undor this Scotion, unless 
it could bo shown that whon ho so obirined tho sorvico ho intontdod harm 
to Ins futuro mnstor, Io might hnyo intondod on ontoring tho sorvivo to do 
his work fmthfully. In anol a cnge it could hardly bo contended from tho 
moro fot that the man had told Ho for the purposo of gotling omploymont, 
that the aot of omploying him would bo likely to cause harm to the omployor, 

Tf ho presonted a cortifloato of charactor, which was nota gonuino oortift. 
ento, the poraon eo gotting acrvico, or aooking to got service, might ho ohargod 
swith forging ox sing ns gonuine  forgod documont, 


416, A porson is ma to * chart by agp a ir ho cheats 

y pretending to bo somo other porson, 

Oheating by porsonation, yy eiceingly substituting one person 

for anothor, or representing that ho or any othor porson is a 
person othor than ho or such other person really is, 


Explanation —Tho offence is committed whothor tho indivi. 
dual porsonated is a roal oy imagtnary person, 


Mlustrations, 
(a) A cheats by protending to bo a cortain rich banker of the samo namo, 
A chonta by personation, 


(2) A choats by pretonding to bo B, a porson who is dovonsod, "A chonts 
by porsonation, 





§ 20, Ta T. MLO, 7 
2) 8, Crand K, 614, 1, Don, OC, 60k. 
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417. ‘Whoever chonts shall bo punishod with imprisonmont 
Punishment for cheating, Of Oithor dosoription for a term which 
e may oxtond to ono year, or with fino, or 


with both. 

418, Whooyor cheats with the knowledgo that ho is likely 

Ghai ah thereby to causo wrongful loss Lo a porson 
Jodgo that wrongful toss Whose intorest in tho transaction 40 which 
may be thoreby caused to tho cheating relates he was bound, eithor 
fy Deigon | whaeg interest by law or by a legal contract, to protect, 
aretaet, shall be punished with imprisonment of 

cilhor description for » torm which may 
extend to throes yonrs, or with fine, or with both, 

Ono Ctroon wns bailiff to tho proscontor. It was pat of his duty to 
yoooive and make payments on behalf of his mastor, whose intarost he wae 
bound to protoot,” and make ontiies of such rocoipts and paymonts in a 
book which was examined by tho proscontor from time to time, On ono 
oconsion the prisonor showed n balance in his favour of £2, by taking 
credit. for payments falscly onlorod in his book as having been mado by 
him, and received from his mnstor the sum of £2 a8 a balance due to him. 
TLeld he was not guilty of Invoony (thoft), Io would however bo me 
iatable undor Sootion 418.—2. v. Green (2), 

410, Whoovor cheats by porsonation shall be punished with 

Punichmont for choating imprisonmont of either description for a 
by porsonation, torm which may oxtond 10 three years, oj 
with fine, or with both. 

420, Whoovor choats and theroby dishonostly induces tho 

Cheating and dishonest. Person doccived to deliver any property 
ly inducing a delivery of to any porson, or to mako, allor, or do- 
property, atvoy tho whole or any part of w valuable 
security, ov any thing which is signed ov sealod, and which ig 
expanable of boing convorlod into a valuable socurity, shall bo 
punished with imprisonment of oilhoy dosoription for a term 
which may oatond. Lo seven yours, and shall also bo linblo lo fino, 


Or Miso, 

425, Whoovor, with infont to cause, or knowing that ho is 
Miachiot likely to cause, wrongful loss or damage 
eae to tho public or io any porson, causes the 
dostruction of any property, or any such change in any property 
orin tho situation thoroof as dostroys or diminishes ita value 

or ulidily, ov alfocts it injuriously, commits * mischiof” 
Buplanation 1,—It ig not ossential to the offence of mischiof 
thab the offondor should imtond to cxugo loss or dimmngo to the 








(@) Doms ©, C., 325, 
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ownor of tho proporly injurod or destroyed, Tt is sufficient if 
hho intonds ta euuso, or knows that ho is likely to cause, wrong. 
ful loss or damago to any porson by injuring any property, 
whothor it bolongs 1o that porson or not. 


Explanation 2.—Mischiof may be committed by an act affect. 
ing properly bolonging to tho poraon who commits tho act, ox 
do that person and others jointly. 


426, ‘Whooyor commits mischiof shall bo punished with im. 
‘ ._prisonmont of eithor description for a 
, bunlshinont for commits foun which may oxtond to threo months, 
ting mischiof, 2 ‘ 
or with fino, or with both. 


427, Whoever commits misohiof, and theroby causos loss ov 
Sain damage to tho amount of filly rupoes ox 
Committing mischief and upwards, shall bo punished with imprison. 
thosby onusing | demg? ment, of oither description for a torm which 
tu tho amount of Rs, 60. ‘ 
may extend to two yonrs, or with fno, 
‘or with both. 


» 428. Whoovor commits mischiof by killing, poisoning, maim. 
} ing, or rendering usoloss, any animal o1 
ancrtiehiel by line g animals of tho valuo of ton rupees or 
yaluo of 10 Rupeos. upwards, shall bo edi with imprison. 
ment of oither doscription, for a torm 

which may oxtond to two yours, or with fno, or with both, 


429. Whoover commits mischiof by killing, poisoning, maim- 

Misohiof by killing or 48) or vendoring useless, any olophant, 
maiming enttlo, &0,, ormmy camel, horso, mulo, buflalo, bull, cow, 
animal of tho valto of 60 oy ox, whatover may bo tho valuo 
Rupees, thoroof, or any othor animal of tho valuo 
of fifty mpeos or upwards, shall bo punishod with imprison. 
mont of otther description for torm which may oxtond to flvo 
yoars, or with fine, or with both, 


Ow Camiuvan Trespass. | 


441, ‘Whoever ontors into or upon proporly in tho possession 

of anothor vith inten to commit an 
offenco, orto intimidate, insult, or annoy 
miy person in possession of auch proporty; ov having lawhilly 
ontored into or upon such property, unlawfully romains thoro 
with intont shoroby to intimidate, insult, or annoy any auch 
person, or with intont to commit an oftence, is snid to dommit 
* oriminal trespass.” 


412. Whoever commits criminal tospass by ontoring inlo ov 
remaining in any building, ont, or voasol, 
used as ao human dwelling, ov any build. 


Crmiinal treapaes. 


Touse-ticspags, 
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ing used as a place for worship, ov as a placo for the eustody of 
proporty, is said to commit “ houso-trespass.” 

Buplanation,—Tho introduction of any parl of the criminal 
troxpasser's body in entering is sufliciont to constituie house- 
Lrogpnas. 

415, A. porson is, said to pat - adie henge vs 

commits honse-trospass if he effocts his 

Touso-nenking, entrance into tho houso or any part of it 

in any of the six ways horoinnftor described ; or if, bemg in the 

houso or any part of it for tho purposo of committing an offonco, 

or having committed an offence therein, ho quits tho hougo or 
pny part of it in any of such six ways, that is to say :— 

First.—If ho enters or quits through a passage mado by him. 
self, or by any abettor of tho house-irespass, in order to tho 
committing of the house-trespass, 

Secondly—Tf he onters or quits through any passago not 
intondod by any person, othor than himsolf or an ‘abottor of the 
offence, for human entranco; or through’ any passage to which 
ho has obtainod accoss by scaling or climbing over any wall or 
building, 

Thirdly—L£ he ontors or quits through any pasate which he 
ov any abettor of the house-trespass has openod, in order to the 
committing of the house-trespass, by any moans by which that 
passage was nob intonded by the cecupier of tho house to be 
oponod, 

Fourthly —If he ontors or quits by opening any lock in ordor 
to the committing of tho house-trespasa, or in,ordor 10 tho 
quilling of the houso aflor a house-trespass, 

Hifthly,—TE he elfocts lis ontrance or doparture by using 
criminal foreo or commilting an assault, ox by throntoning any 
porson with assault. 

Siwthiy If lo ontors ov quils by any passago which ha knows 
to have been fastonod against such ontranco ox doparture, and 
to havo beon unfastoned by himself or by an abottor of the 
house-Lrospass, 

Euplanation—Any aui-house ov building occupied with a 
house, and between which and such houso thore is an immodiate 
intornal communication, is part of tho house within tho meaning 
of this Soetion. 


Thusivations 


(a.) A oommite houao-trospass by mnking o hole through tho wall of Z's 
house, and putting his hyud through the aporaluro, Chis is houso-bronkingy 


SAX APPLADING 


(b,.) A commila house-tieapasa hy creeping into en ghip ab a porleholy 
potween decks. “hws 1 house-breaking, 

(a) a connnita houso-lroapnes by ontoring Z's house through a windew, 
his ia houac-brenking, 

(a) A commits house-treapass by entoring Z's houas through tho door, 
having openod a door which was fastonod., hig is houso-bronking. 

(@,) commnts houso-teapnsa by ontoring Z's house through tho door, 
having lifted a latch by putting a wiro through a holo iu the door, Thuis is 


honso-bronking. 
(fA) A Auda tho key of 2's hause-door, which Z had lost, and commits 


houso-trospasa by ontoving Z's houso, having opened tho door with that key, 
This js houso-breaking, 

(g.) Z is landing in his door-way. A forces a passago by knocking % down, 
and commute hougo-treapass by ontoring tho houso. ‘This is house-l onking. 

(4) Z, tho dovr-keaper of Y, is slunding in Y's doov-way, A commits, 
hotao-treapass by ontoring tho house, having detorrod Z fvom opposing hint 
dy throntonmg to boat him, ‘This is houso-bronking, 

A porvant who opening a door to Admit o thief, showod him tho plato and 
let him out again, would be indiotod undoy this Scotion aa an abottoy, and 
punishable oqually with tho houso-bieakor, 


462. Whoovor, being ontrusted with any closed recoptacle 

Panishmontfor samo offonco Which contains, or which he believes 
when committed by porson to contain, property, without having 
ontiustod with oustody. authorily 10 opon the same, dishonost- 
ly, or with jntont to commit mischief, broaks open or unfnstons 
dhat yecaptacla, shall. bo punished with imprisonmont of oithor 
description for a torm which may oxtond to throo years, or 
with fine, or with both. 

This would apply fo a_beavox who oponed his mastor’s cagh-box ov 
choroot-box in his keoping, dishonoatly, ov wath tho intontion of commiliin 
miechiof; bubit may bo doubted whothor oponing an almiruh o chest o 
drawats, which ho might havo authority to opon, for tho purporo of kooping 
hia mastor’s olothos in odor, would bo a " breaking opon” within ho mewning 
of Lhia sootion, : 
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OF OFFENCES RELATING 10 DOCUMENTS AND 'TO 
TRADE OR PROPURIY-MARKS, 

468. Whoover makos any filso documont or part of a 
documont with intont to causa damage 
or injury to the public, or to any person, 
or to support any claim or title, or to eanso any porson to part 
with property, ov to entor into any canress or implied obntract, 
or with intont to commit fraud, or hab fraud may be committed, 
commils forgory. 


Forgery. 


AGL A poraon is said to mako a 


Muking a faleo document, false davumont -— 
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First.—Who dishonestly or fraudulently makos, signs, seals, 
or oxecules a document or part of © documont, or makes any 
mark denoting the execution of a document, with the intention 
of causing it to be believed that such documont or part of x 
document was made, signed, sealed, or excented by, or by the 
authority of a porson by whom, or by whose authorily he knows 
that it was not made, signed, sonlod, or executed, or at a time 
at which he knows that it was not made, signed, sonlod, or oxe- 
entod; ox, 


Secondly.—Who, without lawful authority, dishonostly or 
fraudulently, by cancollation or otherwise, alters a document in 
any matorial part thereof, after it has boon made ov executed 
oither by himsolf or by any other porson, whether such 
porson be liying or dead at the time of such altoration; or, 


Thirdly. — Who dishonestly or fraudulently causes any person 
to sign, socal, execute, or aller a documont, knowing hat such 
person, by ronson of ungoundnoss of mind or intoxication, cannot, 
or that by reason of i are practised upon him ho does nol, 
know the contents of tho document or the nature of tho altoration, 

(a) A writes # lottor and aigns it with B’s namo without B's authority, 
cortilying that A is a man of good charactor and in distyessed oixoumatancos 
fiom wnforesoon misfortune, intending by moans of such lottor to obtain alma 
from Zand other persons, ore, as A mndo a falao dovument in oder Lo 
induce Z to part with propoity, A has committed forgery. 

(b,) A, without B's authority, writes a lottor and signe 1b in B’a namo, 
cortifying to A’s charactor, intonding thoreby Lo obtain omploymont wndor Z. 
A has committed forgory, Inasmuch as he intended to deceive Z by tho forgod 
cantiftente, and thoroby induco Z to onter into. an oxprossod or implied 
contrnot for service, 

eplanation 1A. man’s signature of his own namo may 
amount lo forgory. 


Heplanation 2.~—Tho making of « falso documont in the namo 
of a fictitious porson, intonding it 10 be bolioved that the doou. 
mont was mado by a real porson, or in the nane of a decoasod 
porns intonding it Lo be belioved that the document was made 

y tho porson in his lifo-time, may amount to forgory. 

Tllastrationa, 

A draws a Bill of Exchange upon a flolitious porson, and frandulontly 
aceopte tho Bill in the namo of auch fictitious porson with intont to nogoointo 
ite A commits forgery, 

So alaq a letlor giving a aliaractor to a sorvant, and purporting to be signed 
by © porson doconaed, or by a fotitious porson, would bo a forgery, 

465, Whoever commits forgory shall bo punished with 
imptisonmont of oithor description for a 
torm which may cxlend to two yeurs, ov 
with Mne, or with both, 


Punishment for forgory. 
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468. Whoovor commits forgory, intqnding that tho document 
forged shall be used for tho purposa of 
or amary fot the pupo! honing, shall be Punished with impri- 
sonment of cither desoription for n orm 
which may oxtond to soven yonrs, and shall also be liable to fine, 
469, ‘Whoovor comniils forgery, intonding that tho doomment 
forged shall harm tho reputation of any 
ory for the purporo party, or knowing that it is likely to be 
of any porte used for that purpose, shall bo punished 
with imprisonmont of oithor doseription 
for a torm which may catend 10 threo yoars, and shall also be 
Hable to fino, 
ohare e 470. A falso document made whally or 
“A forged document” i ant by forgery is dosiguated forged 
document,” 
471, Whoover fraudulently or dishonostly usos as gonuine 
randutently wing as @Y document which he Imows or has 
gonunoafingeddooument, reason Lo believe to bo a forgod documont, 
shall bo punished in the samo manner as 
if ho had forgod such documont. 
Tho mesentation of a false or forged certificate of chaincter would yome 
under this Soction, 





CILAPTER XIX. 


OF THE CRIMINAL: BREACIL OF CONTRAOCIS O1 
SERVIOD, 


490, Whoovor, being bound by a lawful contract to rondor 
caack ab tntteater ee porsonal servico in convaying ov Aa 
yonch of conhast oF ducting any porson, or any proporty, from 
feito UTE # FYE ong plneo ne another pled or 10 acl ag 
servant to any person duving a voynge 
ox jowmey, or io guard any person or property during a voyngo 
or journey, voluntarily ontiis so to do, oxeept in tho caso of 
illness or ill-trontinont, shall be punished with imprisonmont 
of oither description for a torm which may extond to one month, 
ae os fino which may eatond to ono hundrod rupoos, or with 
oth, 


Tltusts ations, 


{a) A, a palangnin bearer, being bound by legal contract to aarry Z from 
one place Lo another, tune away im. the middly of the slags, A hag cont 
nutled Use vffenco dofined m. (is Section. 
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(5) A, ncooly, boing bound by lawful contiact fo carry Z's boggngo from. 
one placo to anothor, throws tho buggago away, A has committed tho offence 
dutinad in this Section, e 

(¢.) A, a proprictor of bullocks, being bound by logal contrneta to convoy 
gooda on his bullocks from ono pineo to anothor, legally omits bo do ao. 
A has committod the offonco doflned in this Section. 

(@) A by unlawful menng compols B, a cooly, to onvty his baggago. B 
in the course of {ho journey puts down the baggagoand inns away. Ior0, 
ng B was not Inwfully bound fo carry tho baggngo, ho has not conuniited any 
offonea, ‘ 


Ruplanation,—Hi is not nocossary to this offonco, that the 
contract should bo mado with the person for whom tho sorvico 
is to bo pee Tt is sufficient if tho contract is logally 
mado with any porson, cithor expressly or implicdly, by the 
porson who is 10 perform tho sorvice, 


Tastration, 


A. contenota with a Dik Company to dvivo his carviaga for amonth TB 
omploys tho Dik Company to convoy hin on a jounnoy, and during tho 
month the Company supplics B with a camiago which is driven by A, Ain 
tho cowso of tho fournoy voluntaily lenvos tho ouriage, ITovo, although A 
did nol contiact with B, A is guilty of an offences undor this Scotion. 


491. Whoovor, being bound by « lawful contract to atlond 

Breach of eontiact to ON or to supply the wants of any porson 
attend on and supply tho who by reason of youth, ov of unsound. 
wants of helpless porsons. ~— nogs of mind, or of a disonso or bodily 
ywonftnoas, is holploss or incapable of providing for his own 
sefoly, ov of supplying his own wants, voluntarily omits so 
to do, shall bo punishod with imprisonmont of oithor description 
for a tomn which may osend to throo months, or wilh fino 
which may oxtond to two hundrod Rupoos, or with both, 


402. ‘Whoovor, boing bound by lawfal contract in writing to 

Breach of a contract to Worle for anothor porson as in arlificor, 
aoa nbadistant plrco fo Workman, or laborer, for » poriod nob moro 
“Hnch tho. sorvant iseone than ihroo yoars, a auy place within 
vorad at tho master’s ox “British India, to which by virtue of tlio 
eee contract lic has beon ox ts to bo convayetl 
at tho oxponso of such othor, voluntarily dosoria tho soxvioo of 
that other duriig the continuance of his contract, or without 
ronsounble cause refuses to porform tho sorvico which he has 
contrnctid Lo porform, such gorvico boing rensonnblo and propor 
xorvico, shall be punished with imprisonment of oithor desoxip- 
tion for a torm not oxcooding ono month, or with fino not ox- 
cooding doublo the amount of such oxponso, or with both; unlosa 
it shall appoar that tho omployor has ill-irontod him or noglectod 
to perform tho contact on his part, 

Lv) 
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400, ‘his Scetion applies only to a contract enlered into by and wih a 
servant for services to bo performed incidental to, and during a voynge or 
joumney, . cd 

‘Who Tigh Court at Oaloutin have ruled that tho words voyage oy jounoy” 
apply to, and must bo rend with, the wholo Soation, and, thorefore, Unt breach, 
of # contvact to cavry Indigo from tho flold to tho vate is uot punishable 
undor Section 490. —Weeonce Zeowarres v. Mullungha (a). ; 


A contract to carry con fiom ono place te nnothor placa, and to lot the 
dofondanv’s carts bo at tho disposal of the plaintiff, waa hold not to bo within 
tho Sootion.—Sage y. Monearam Chatterjeo (d). Tb mye doubtod in tho samo 
cago whether (ho words “voyago or journey” did not limit chargos undor 
this Section to offences agninst (ravollera, 


It may, thorefore, be supposed that a ooolio, ongngod to enrry proporty 
from one houso to another in Caloulta, would not be said to have ontered 
into « contract to carry it from “one place fo nother place” within the 
meaning of thia Section; or that a bearer ontiueted with nm elmilar com 
mission would bo indiotablo undor this Seotion, if he should omit to 
porform tho duty given him to do. 


But tho cireumstnnces might show ho was guilty of criminal breach of 
trust or theft as a sorvant, 


A bearor or khidnutgay taken by his master, ng in tho cowrso of hia 
monthly eorvieo, along with lim on s voyago or journoy, would not, if during 
the journey he desorted his mastor, bo liable to be indieted under this Section, 
unless tho sorsant had agreed expressly, with or without o stipulation for 
additional romunoration, to perform the work required of him as inofdantal 
fo, and during that voyago or journey, But if a hemor or kdudmutgar 
lias oxpressly agreed with his mastor to aflend him during f joumnoy, and 
aftor Tocdiving somo ndvyanco for the purposo of gotling clothes or othor 
Nooossnrics, or after paymont of hia railway fare, desorta hia mastor, the 
sorvant would, I imngine, be indictablo under Uris Seotion, nnd this, @¢ho« 
ther or nob tho sorvant was to revoive additional wagos in rospaot of thig 
apeoinl work. . 


. 

When such an agrcomont has boon oxprossly entered into, any voluntary (0) 
breach of tho agreomont by tho sorvant will bo indtotablo, only his own 
illuces oy iM-trontmont by lis auafor will oxonso such broach, Iquolo Mx, 
Mayno (p, 810 of his odition to the Pennt Code, 1867) 1-—~ 


A sorvant would, thorefore, bo linblo who xan avway on A journoy at tho 
approach of a tiger, or who roftead to go on bonrd a ship in oe Inuvicano, 
or to tavol through a district whore cholora was raging ‘Whothor this 
bo quito coriect or not, as toasting (in a oviminal aongo and having regard to » 
eriminal intontion on tho part of the servant) tho “ yoluntary ” nituxe of a 
zorvant’s omission to perform tho dutics ho had agrood to porform ys the rulo 
may be satel Inid down that a soryant would bo proporly callod upon to froo 
prety ie : ich might bo aaturaily incidental to the duo porformanco of 
His contract, 


491, This Soction appliog specially to bonrors or aynhs hivod for tho 
purposo of taking cara of young childron, and who after such hiving volun 
favily omit “to allond on, or to supply tho wants of Lhoir charges,” 

{a) 2, R.C.6,0. 2, 01.8, 6,8, WR, 80, 
4) 1, W.1, Or. Rul, 12, 
8 Seo ante, Section 30, 
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Wants” moaning necessary and propor wants, nol any thing a child might 
ary Lo, 

T do not know that FT can do bottor than quote Mr. Mayno again. Io 
obsorves (p, 812)— Vhia Scation is atill moro remarkable than tho procad- 
ing, a8 it oontuins no oxeoption whatevor, nut oven illnoas or il-trentmonts 


"Tho Inttor may porhnpa have boon designedly omittod, lost n man might 
plend as an oxowso for abandoning hia infint charge, that tho Intlor had 
oxod hia onvs ov kivkod his shine, But why ia illness not allowed P It may 

bo suggested that 0 person docs noé voluntarily omit that whieh he omits in 
eousoquonco of illnuss, But, if so, why was tho term iuwoduced tn 
Sootion 190 P” 2 7 

But, although iWnoss ov il-trontmont ab tho hande of the master whoso 
child ho was hirod to tako caro of, or othor “ vorsonablo cause" such ag non« 
paymonl of wagos, avo not expressly voforred to in this Seations proof of 
oithor ono or tho othor by a sovvant, would probably recaive tho fhyovablo 
consideration of tho Comt; I do not understand how an indictment could be 
sustainod undor this Suation, any moro than undor any other Soction of the 
Ponal Code, if thero should appoar to hnvo beon no criminal intention in tha 
mind of the ncoused to bronk the Inw, or to nogloot his or hor «duty to the 
ohild, or other porson who might bo tho object of chargo, Wheilor or not 
thova is oriminal intontion can only be dosided on the ovidonco adducad on 
tho facta of Uho casa gonorally. 

492. VLho contract roforrod to in thie Soation, mual bo in writing, Té 
must rolnlo to gorvioes Lo bo porformed ine plavo, obhor than that at which 
tho aorvant ia living when tho contragt is entorod into end to which ho " is to 
bo, or hns beon, aonvoyod at the oxponso of Lho mastow? I approliond tho 
words “in writing” should govorn tho word “contract,” or “contracted” 
thronghont tho Svation, ho writing, thoroforo, should show tho natare of 
tho omploymont, tho names of tho partios intondod to bo bound, Voth of 
tho omployer and omployed, tho placo from whivh (ho sorrant is to be, 
ov hina boon, conyoyod, tho placo where work is to bo porformod, tho rato 
of wages or othor considoration whiolt tho servant is to rovoive, and gonoratly 
what cach party undorinkes to perform in puratianco of tho contradl, 

Tho Sootion hog no application to coutracta for sorviog oxtonding over o 
poriacl of threo yonrs, 

Tho Soction votatos only to sorvicos to ho porformod in tho capacities of 
® aytifteor, workman, or Lubouror,” and, thorofore, hns no reforondo to nny 
comwaat for sorviees of u domestio ov personal nature, Zn the matier of 
domestio servants (a). Tho onse voforved to waa uudor Act XTIL, of 1850, 
(q. ¥« post), bub ne showing what will not he invludod in Lhe toma " artificay 
workman, ox labouror,” il may bo rofored to in this place, Probably it is 
not nocousiry thin tho “contrat in writing’ shotld bo contained th ona. 
writing: if in a numbor of dooumonta (@. 7. lottore botweou the partica) on 
tho favo of thom connooted in their sonac, the wholo cont raot shall appqu, 

Tho Tigh Court of Colentta has hold, (Lottor No, G11 of 1808) (2) rw 

A Iahouror, once punished undor Seotion 402, Ponal odo, onnnot recoive a 
gosond puniahmont on his rofianl to conplots tho samo contract, aud on hia 
“yolonse from tho fiat term of his imprisonmont.’? No ronsona aro given : 
only tho words quoted are reported, Tho High Court appmenily considered tho 





a) 8, B.Te Ry Aps Cx. 88, 
O Srey 
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Wench, and subsequent conviction and punishment as completly armulling the 
ouginal contract: and thal a retuin to tho aoryice after conviction would bo tho 
gommencomont of a frosh sorvico, Mr, Mayno diasonts from tho viow talon 
‘by tho Tigh Qourt, but uot, as I yonturo to think, correstly, Is volics on 

avin ve Clarke (a), 

In that ongo a workman ontored into a contract with a mastor {o servo him 
for tho torm of tivo yons8; he ubaented himself duving tho continuance of tho 
contract from his maator’s sorvice, and undor 4 Goo. TY, 0. 24, seo. 3, ho was 
stummoned Lefora Justices, convioted and conmniited, After tho imprigonment had 
oxpired, and whilo tho torm of tho contrnet was still unox| ‘rol ho rofusad to 
rotutn to lie master's sorvico, aud was again summonod boforo Justioas, whon 
ho stated that ho considered tho continot dotormined by tho commitmanty tho 
Tuatiocs found that ho Jord jde bolioved that ho oould not bo compolléd to 
rotura to his amploymont, and dismissed the summons. Told by Bnokburn 
and Mollor, JJ, that, although tho servant had not retmned to tho sorvive, yot 
ag tho contract continued, ho had beon guilty of o frosh offonca, for whieh, 
notwithatanding his convistion and imprisonmont, he could b4 again conviotad, 
and that his Jord sido botiof that ho could not be compelled to retin to his 
omploymont, did not constitute a lawful exeugo for his absonoo, 


The Scotion (4 Goo. LV, 6. 34, ace, 3) undor which tho prigonor was con» 
viotod, is a peontiay ono. It onnets that—“ If any gorvant, &o., ahiall contvact 
with any porgon to serve him, and shall not enter into his aervico, according to 
his contract (attoh contract boing in writing and signed by the partics), or have 
dng ontared into such service shall absont himsvlf from his sorviee before tho 
torms of his contynot (whothor such» contact shall bo in writing or not) shall 
bo complotod, or nogloot lo fulfill the same, or be guilty of any othor miscon- 
uot or misdomeanony in tho oxccution thereof, thon it shall bo luwful for any 
Justice of tho Poaco, on proof before him, to commit evory such porson to tho 
Houso of Correotion for a rensonnble timo, not oxceeding thiev calonday months, 
and to abato a proportionablo part of his wages for and dining sueh porind ag 
ho shall bo go confinod, or in liou thoroof, {o puntsh tho offender by abating 
tho whole or any part of his wages, or to disvhargo Aim from hiv contract, 
‘whioh dischargo shall bo givon under tho hand and seal of tho Juatico gratis,” 
die duatioes had not discharged tho contract which was thorefoio held to bo 
continuing, 


Shoo, J,, anid: Tf ho had returned to tho servic, and then loft it again, 
ho might havo boon punishod again; but having originally deelaed, ho would 
noyor come back, I think his non-retirn was not a frosh absonoa, and that ho 
‘was not pimishablo a scoond time, ‘ho wwotglt of authority is againat thig 
viow, but Lagroo with Pollovk, 0. 1%, and Mellor, B,, i av-parto Jtakor (2), 
A man onght not to bo conviotod of a purely statutable miadomeanour, unlosa 
hho has tho mens rea, loro tho respondent really belioved ha was justified in 
not roturning, and aotod Lond fide, and, theraforo, ought not to hava boon ¢con+ 
yietod, Aa my brothors dro of 9 differtnl opinion, and the woight of authority 
is in favour of tho appellants, T do not wish (o formally differ from tho judg 
mont,of the Court”? Uuwin vy. Clarko (a) ia very distinguishable from my 
onso, likely {0 arlag undor Sootion 492 of the Penal Qodo unqualified by any 
other enactment. 


Ina charge wndor this Section tho views oxpressed by Sheo, J., in Unwin vy. 
Olarke (a), would probably bo adopted and noted upon, whoever tho onso did 
not come undor some other epcoial law, For oxample, by Scotion 41, Aot VT, 
of 1868, B,O,, tho conyiotion of n Inbourer for bronch of his contract doos not 
(2) 1, GR, QB, 417 
(@) 20, IJ, MO, 153; 2, 1b and N, 810, 
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operate as a roleaso from tho contract, but the Jubourer is aftor tho complo- 
tion of his sontenco to be kandod over to his omployor, and by Scetion 42 of 
the samo Act, the lorm of tho contract “shall oxtond to such furthor period 
na shall bo cquivalont to the aggregate amount of the imprisonments and 
unlawful ebsonces andorsed on tho contract’? 

Supposing that a return to savvioo by tho servant aftor conviction would bo 
aconmaencamont of a fresh aervico, Tao not axppose that a new contract in 
writing would be necessary, Tho old contract would govern the voncwod 
gorvico undor it; and would’bo good for ao long as it was originally intended 
to last aocording to ila torms, 

It is to bo obsorved that by tho words of iho Seation, tho work must bo 
performed “at any placo within British India,” but nothing is said about tho 
placo from which tho sorvant ia to bo aonvoyed. A question, thoroforo, arises if 
an artificor, workman, ox Inbourer’? hea been convoyed,” at his employer's 
oxponad, ary, from England to work in Bengal, and, aftor arriving in Bengal, 
omits to do his work, can ho bo convictod undor this Section? I beliove 
that ho could; although for any breach of tho contract committed beyond tho 
torritorica to whioh the Ponnl Godo applies, (0. 9. rofnsing or omitting to qnit 
England,) no criminal proceodings contd bo taken against him wndor it. 

A servant charged undor this Sootion might plead non-payment of wagos ag 
a “yonsonablo oauso” for nob porforming his part of tho contract. In Mtttaba 
Mathari v, Gorfeld (a) Saokson, J,, said: “ Was it not aauMaiont answor for tho 
plaintiff, (é.0, tho puevint) to make to tho chargo of loaving his omploymont 
without warning, that ho had not boon paid his wages duo to him? A sorvant 
is not bound to sorvo unless ho is pgd. ‘Lo hold otherwiso would bo to 
rodlnao sorvents lo tho condition of slaves, and the regulation (2) 1s careful in, 
this ronpock to proteat sorvants by insoxting the words ‘unless’ it bo for somo 
juat and veasonnblo onuso,'” . 

Labourers undox Act III, of 1863 (B,0,) and Act VI., 1865 (B,0.) would bo 

unishablo under this Sootion of breach of tho wiitten contiact entorad into 
by thom, if suol contract did not oxtond over three yonts, 
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OF DATAMATION, 
As volating to characters givon to servants, tho following Sections 
should bo carefully considered :-— 

490, ‘Whooyor, by words oithor spoken ox intonded to bo 
youd, or by signs ox by vieiblo ropro. 
- suntations, malos or publishos any im. 
puiation concorning any porson inionding to hav, or knowing 
or having voason to boliovo that such imputation will harm, the 
ropulation of such porson, is anid, oxcopt in tho cnsos hovoin. 

aflor oxceptod, to defame that porson, f 
Eplanation 1,—Tt may amount to defamation to spa any~ 
thing to a doconsod porson, if tho imputation would harm tho 





Defamation. 








8, Bop IL On App, », 26, Pits was an uction ngniust 7 Magistyaty, foe 
ance os vtis ing out of wont gondual, of which ho was guilty as Mugistrale, in 
ie, ally convicling 1 servant. * 

(8) “Rulo, Regulation, and Ordor 1 of 1814, xelating to Bumbny, seo post. 
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vepulation of that person if living, and is infondad to bo hurt 
tal to tho fyalings ol his fiunily og othor near rolativos. 


Explanation 2—It may mmount to defamation to make an tn 
pulation concoming ® company or an agsocintion oy colloction 
of porsons as such, 

Ewplanation 8.—An impulation in the form of an altornntiyo 
or oxprossod ivonteally may amount to defamation, 


Deplanation 4.—No imputation is said to harm a porson’s vo 
putation unless that imputation directly ov indivoglly in tho 
estimation of othors, lowors the moral or intollovtual charactor 
of that poraon, or lowors tho charactor of that porson in respect 
of his casto or of his enlling, or lowors tho erodit of that porson, 
or causes it to be boliovod that the body of that porson is in a 
Joathsomo state, or in a state gonorally considorod as disgracoful, 


Rlustrations, 

(a) A snya—Z is an honest man; ho nover atole Hs wateh ;” intending 
to cange it to bo believed that 2 did stcal Ws watoh, This is defamation, 
unless it fall within one of tho oaceptions, . 

(i) A is asked who stolo 13's watch. A points to Z, intending to cause 
it to be holioved that % stole B's Wiyohs This is defimmation, unless ib fk 
within ono of the osceptions. 

) A daws a picturs of Z rumming away with B's watch, intending 16 to 
bo believed that % stole B's watoh, ‘This is defamation, unless it fall within 
ono of the exceptions, 

Tiret Leception—It is not defamation to impute sny thing 

which is truo concorning any porson, 


Tmputation of any tru gp + has H 
wife tho publie od Hees if it bo for me pails good that ue 
to bo winds oy published. imputation should bo made or pub. 


shou, Whothor or nob it is for tho 
public good is a question of fact, 

Seeond Bvooption.—Lt is not dofamation to oxpross: in good 

Pybllo condveb of publie faith any opinion whatovor rospocting 
sorvanta. y tho vonduet of a public sorvant in tho 

discharge of his public funetions, ov 
rospocting his charactor, so far ns his charactor apponrs in that 
conduct, and no farther, " 

The sno principle would apply to any opinion axpreesad by m master o» 
Jato master of the conduct of any private sorvant in sexpert of hie conduct aa 
auch, rogard boing had to tho deftuition of good faith. (Seo auto, Sad, 62.) 

Seventh Hucoption.—It ig not defimation in 9 povson having 

Consuro passed in good OVE Mather any authority, oither con- 
frith by n’porson having forred by law, or arising out of a Inwful 
lawful authority ovor ane content made with that othorgto prad in 
ieee good fhith any consuro on tho conduct 
of that othor in matters to which such Inwful outhovily velatos, 
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Hilustration, 


A judgo consuring in good faith the conduct of a wilnoss, ov of an oftear 
of the Court; a head of a dopmftmiont consuring in good faith thoso who aro 
wnder his ordotas a parent conauring In good faith a child m the presence 
of othor childven ; a achoolmaator, whose autharity is dovivod Com a pnrent, 
genauring in good fnith a pupil in tho prosouco of other pupils @ mastey 
cmnsuring « servant in good faith for vemissnese in sey'vicg; a baukor 
consuring in good faith “tho cashior of his Bmnk for tho conduct of sudh 
anshtiov as such onshior—nro within this oxcoption, 


Bighth Exooption.—Ii is not defamation to profor in good 

Racseation sheatan's faith an accusation ageing any porson to 

cod Inith to 7 “ly. ‘an «Sy of thoso who have tawfal authority 

Hroxizod person, ovor that person with respect to the 
subjoct-matior of accusation, 


Tilustrations, 


Tf A tn good faith acensos Z before n Maglatrato; if A in good faith 
complains of the conduct of Z a sorvant, to Z's miastor 3 if A in good frith 
complains of tho conduct of Z, a child, to Za fathor—A te within this 
acoplion 7 

Nor would A bo linblo (o an aotion for damages, if in conacquonde of his 


xoport of Z's conduct to his mnstor wns tnrned nway, and it would nol 
maltor that tho conduct complained of lind no*eferonce whatover to A, 


Tf A anw Z bonting his mastor’s child, or know that ho waa guilty of 
immoral or dishonest conduet in his sovvice, it would bo at lonst a moral duty 
in A to acquaint Z's mastor with tho faot, 


Ninth Hvoeption.—1 js not dofmmation to mako an impuiation 

Twpuiation mado in ON tho charactor of anothor, provided 
cad faith hyo person for thal tho imputation bo mado in good 
io protcution of hia inter. fnith for tho pratection of tho intorosts 
seats or for (ho publio good. of {ho porgon making it, or of any othor 
porson, or for tho public good. 


Illustrations, 


(t,) A, w shopkeeper, snys to B, who manages hin business: “ Soll nothing 
to Z unlosa ho yaya you ready mouoy, for I havo no opinion of his honesty. 
Avis within the exeoption, if ho lias mado this imputation on Z in good 
faith, for tho protection of his own iftoreata. 


(a) A, aw magisbrala, in imoking 0 report to lis suporioy ofleor, onale ar 
imputation upon tho cliwactoy of Z Ire, if tho imputation is mado ix 
good fnith and for tho public good, A is within tho oxeoption. 


A. advvant could bring no action for aofmmation in a Clril Cour 
againat 6 formor mastor, who whon applied to for a oliniactor should in goot 
faith give him an nnfnyorablo ono na being a luzy follow and a thiot 
ho avrvanb, would have not only to show that he had @ vopntation fo 
diligongo and honesty, bnt that tho unfavorable chinaulor was givoit undo 
efronmatancos from which oxpreas molico could be inferred. 4 for dione h 
vould not indict ham for defamation, 
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Tenth Eweeplion—-U is not dofrmation 1a convoy a caution, 

Caution intonded for in BL good fnith, to ono porson agtinst an- 
good of tho person to other, proviicd that such caution bo 
when it is comayed, or intended for the good of tho porson to 
fox He pubhe good, whom ib is convoyod, or of somo porson 
in whom that porgon is intorested, or for the public good. 

600. ‘Whoever defumes anothor shall be punished avith simplo 

dadrchentrpes at imprixonmont for ‘a torm whieh an 
io hmont for defimay x fond to two years, or with fIne, ov with 
both, 


CLAPLER XXII. 
OF CRIMINAL INTIMIDATION, INSULU, AND 
ANNOYANCE, 
604. Whoover intontionally insulls, and therehy gives pro. 
" yoention to any penis intonding or 
pant nfented fepowkee Inowing it to bo likely that such 
provocation will causo lim to bronk 
tho publie ponco, or 0 coymit any othor offoned, shall bo punish. 
od with imprisonmont of cithor doseription which may oxtond 
4o tivo yoars, or with fino, or with both, 
‘This includes insolonce by a seavant towards his maator or mistiess. 





OMAPTER XXIII. 


— 


OF ATTEMPTS TO COMMIT OF TENORS. 


611, Whoovor allompts to commit an offence punishable 
ibioian tor piletnal-16 by this Oodo with transportation or 
commit offences, inprisonmont, jor. to causo such an 
offonco to be fommitlod, and in puch 
aliompt doos any eel towards the commission of tho aflonca, 
shall, whoro no oxpross provision is made by this Code for the 
punishmont of such sole bo "punished with tranaporlation 
ov imprisonmont of any deseription provided for tho ‘oflenco, 
for a torm of transportation or imprisonment which may oxtond. 
to one-half of tho longost torm provided for that offonco, or 
with such Gno as is provided for the offenco, or with both, * 


Tilusivations. 

{a.) A makes an allompt to atonal somo jowels by breaking opon a box, anit 
finds after so opening tho box that there is no jewel an if, le lias done an 
seh, tawanle tho commission of thof, and, thoefore, is guilty under Ubis 

ection, 
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3) A makos an attempt to pick tho pocket of Z by thrusting his hand 
into Z's pockol, A fuils in tho attempt in consequonco of Z's haying nothing 
jin his pookot. A is guilly undor thie Section. 

Thoso illustiations follow tho»Amoiican cases (sao Bishop's Oriminal 
Taw, Vol. I, Scotion 618) in advance of what hos boen hold by English 
v suds on tho samo subject, In England A could not bo convicted. It 
would be bold that whord, fiom tho circumstances of tho congo, the completion 
of an offence fa impossible, thore cannot in law be an attempt to commit tho 
offonae, ‘T'ho prisoner may be guilty in intention, but to mero intontion to 
commit oime would not bo punishablo.—2. v, Afaqpheson (a), Riv. Taylor (6). 
Andovon undov tho Ponal Code, in ordor to support an indictment for an. attompt 
4o commit any offonco, thoro must bo evidengs on which no rengonabla ‘doubt 
onn oxist of an inlontion to commit tho partioular offence, said to have boon 
attompted, coupled with somo overt movement or action dorio “in the atlompt”? 
to conmit tho offonco, immediately and directly tending to its complotion, 

Whore an act is charged as an attempt at an offonce wndor ait cumstances 
which show that tho oflonca itself could by no possibility have boon committed, 
1t would often bo diMeult to prove the cuminal intontion. A man who should 
pull tho triggor of an unloaded gun against anothor might only intend a silly 
piaatical yale, but if it could be shown, that, at iho time, ho belioved tho gun 
1b ho Tondea, ho might bo conviotod of an attempt to mundor, 

‘Tho buying of a box of lucifor matchos, and subsequent possossion of thom 
with the intention of setting Avo ta a house, would not be suMeiont to support 
an indiotmont for an atiompt to sot flro to tho house. vy. Laylor OS ft 
montion this particularly becauso in a recent onso of Zhe Quoon v. Doyat 
Bawri (0), which camo before tho Tigh Oourt of Onloutta in appeal, Mr, Tustioe 
Glover scoms to have hold a contiary opinion. With all rospect for that 
Jeninod Judgo I think his decision in Zhe Queen v, Doyal Dari was olonly 
not law. Iis opinion as that of tho Sonior Judgo povailod against that of Mr, 
Tustica Dvarhanauth Matto, and tho conviction was thovoforo affimed; but 
thoro can bo, I think, no doubt whatevor among lawyors’ that the viow 
oontended for by Mx, Justice Dwarkananth Aftéter wna tho correct ono, that the 
conyiution onghit to have boon quashed, and tho prisonor released, 


Tho following Soctions woro oxtondod ‘to railway sorvants 
by Aot XXX, of 1867, tho Railway Sorvants’ Act :— 


OMAPTOR IX. 


OT OFFENCES BY OR RELATING TO PUBLIO 
SERVANTS, 
161, ‘Whoever, boing ov oxpocting to bo a public servant, 
Public aovvant taking & necopts or obining, or agroos 10 adcept, 
ratiflontion other uinn or attempts to obtain, from any porson, 
egal xomunsialion, inves» for himself or Lox any othor person, any 
paot of wn oflleial acl, gratification whatover, othor than logal 
yomunbration, a8 & motive or reward for doing or forbenring 
to do any official act, ox for showing or forbeming to show 





2) 1, Wand I, 6. 


{} Denva, ind B.C. C,, 107, 
0) 8, BL. , Ap. Cry, 66, 
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in the oxerciso of his official fimetions, favor or disfwor to any 
porson, or for rondoring or auioninung to rondor any sorviee 
or dissorvico to any porson, with tho Logislativo oy Mxecutive 
Govornmont of India, or with tho Govornmont of any Prosi- 
doncy or with any Liontonant-Goyornor, ov with any public 
soryant, as such, shall bo punishod with imprisonmout of etther 
doxeription for a torm which may exlond to throo yenrs, or with 
fine, or with both, 


Dyxplanations —“ Tixpocting to bo a public sorvant.” If a 
Derma not oxpecting to bo in offico obtains a gratification by 
docoiving others into a boliof that ho is about to bo in offico, 
and that ho will then sorve them, ho may be guilty of chonting, 
but he is not guilty of tho offence defmod in this Soction. 


“ Qratification.” The word “ gratification” is not restricted to 
pecuniary gratifications, or to gratifiations estimablo in moncy, 


“Tegal romuneration.”” The words “legal remuneration”? 
aro ifot restricted to remuneration which a public sorvant cm 
Jawfally domand, but include all remuneration which ho is 
pormitted by tho Government which ho sorves to necopt, 


“A motivo or roward for doing.” A porson who recoivos 
a gratification as a motivo for doing what ho doos not intond 
to do, or as a roward for doing what ho hay not done, comos 
within these words, 


Thustrations, 

(a) A, & Moonsift, obtains from Z, a bankor,-a situation in Z's bank for 
A’s brothor, asa reward to A for deciding a oso in favor of Z A has 
committed tho offence deflnud in this Seation, ; 

(&) Ay holding tho offloa of Reaidunt at tho Court of a aubsidiary power, 
agonpts 0 Tntch of Rupous from the miniator of that powor, It deca not appuar 
that A aesopted this sum as a motivo ora roward for doing or forbeuring to 
do any partioular. oMecial aot, or for rendoring or attempting to render any 
portionlar sorvico to that power with tho British Govornment, Bub it doce 
appear that A avoopted tho aumt aa a motivo or a reward for genorally showin; 
favor in the oxoraise of his oflleial functions to that powor, A lina comnttic 
tho offenoo dole in Uris Seation, B 

(2), Aya public soryant, inducos Z orronconsly to boliovo that A's influoneo 
with ‘the Government has obtained a litle for Z, and thua induaca Z to givo 
A money as a reward for this services, A has committed the offonce defined 
in this Scotion. 


162, ‘Whoovor accepts or obtains, oy agroos to accopt, ox 

Taking a gratifiention, Sttempts to obésin, fom any porsnn, for 
in order, by corrupt or himself or for any othor porson, any 
illegal moans, to iniluones pyatification whatoyor, a8 0 motivo or re~ 
a Lublis servants ward for inducing, by corrupt or illegal 
means, any public servant to do or to forboar to do any official 
act, or in the oxerciso of tho oflicial functions of such public 
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sorvant to show favor or disfavor to any porson, ot to rondor 
or abtompt.to rondor any sorvico or dissorvica to any porson 
with tho Legislative or Executive Govornmont of India, ox 
with the Govornnont of any Prosidoncy, or with any Liouto- 
nant-Govornor, or with any public servant, as such, shall ba 
punished with imprisonment of either description for n torm 
which may oxtond to threo yoars, ov with fino, or with both, 


168. Whoover accepts or obiains, or agroos to accopt, ox 

Taking a grutiflention eons to obtain, from any person, fox 
for tho oxoroiac of poraon- himeolf or for any other porson, any 
al “fniluonco witha public pyatification whatever, as a motive or 
eevee voward for inducing, by tho oxorcise of 
nore influonco, any public sorvant to do or to forboar to 
do any official act, or in the exorciso of tho official functions 
of such public servant to show favor or disfavor to any person, 
or to vonder or attempt to rendor any sorvico or dissorvice 
to any porson with tho Logislative or Execuliyo Governpont 
of India, or with the Govornmont of any Presidency, or with 
any Lioutonant-Govornor, ov with any public sorvant, as such, 
shall be punished with simplo imprisonmont for a term which 
miny oxtond Lo ono year, or with fino, or with both, 


Titustration, 

An advoonto who receives a foo for arguing a cago before a Judgo; a person, 
who reoolyoa pay for arranging and corrooting a momoriul addvosaed to 
Governmont, sotting forth the sorvicos and claims of the memorialist; 0 paid 
agont for a condomned criminal, who Inys beforo the Goyernmont siatementa 
tonding to show that tho*condumnation was unjust—aro not within this 
Section, inasmuch as thoy do not oxerclao or profess lo oxorviso personal 
influonga, 

164, ‘Whoovor, boing a public sorvant, in rospoct of whom 

*Paanteunbnt’~ fod ack oithor of tho offonees defined in tho me 

aiishneny for abel. two preceding Sections is committod, 

mont by publlo sorvant of Ahota tho ollonco, shall bo punishod with 

imprisonmont of vithor description for 

tv sien which may oxtond Go thred yours, or with fine, ov with 
both. 


Illustration, 

A. ian publio sorvant, B, A's wifo, rocoivos & present aga motivo for solialt- 
ing A to givo nn officn toa particular person, A abots hor doing so, B is 
ntnishable with imprigonment fav a term not oxeeating any yoar, or with 
no, ax with both. A is punisheble with imprisonmont for  torm whioh 

may oxtond to throo yours, or with fine, or with both, 
165, ‘Whoovor, being a public gorvant, accopts or obinins, 
‘ or agrogs to accept, ormtiiompts to obtain, 
Publie servant obinining fo himaolf, or for any other porson, ony 


any valunble thing, with- p, A < * 
out conaidoration, "tom a yiluablo thing, without consideration, or 
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pereon_coneerned in any for p consideration which ho knows to bo 
Preedtoe by such pubg Bedoqualo from any person whom he 
soxvant, lmows to have been, or to be, or io bo 
likely to bo, concornod in any proceeding 
or businoss transactod or about Lo be transaclod by such public 
sorvant, or having ay connection with tho official functions 
of himself or of any public servant to whom ho is subordinate, 
or from any porson whom he knows 10 bo inforested in or 
polated to the porson so concerned, shall be prnishod with 
simplo imprisonmont for a torm which may oxtend 40 two yours, 
or with fino, or with both. ut 


Illustrations, 


( ») A, a Colleotor, hiroa a house of Z, who hat a sotllement anso ponding 
poforo him. It is agread that A shall pay fifty Rupoos a month, the housa 
boing such that, if the bargain wero mado in gonil faith, A would bo requhod 
to pay two handred Rupsesa month, A has obtained a valuable thing fom 
Z withont adoquate consideration, 

(ip) A, a Sudgo, buys of Z, who has a canso ponding in A's Comt, Gove n« 
mont Promissory Notes al a discount, whan they me aclling in tho martot 
at a promium, A hag obtained a valuablu thing hem 4 without adoquato 
consideration, 


(0.) 4s mothor is apphonded and takon bofore A, n Magistrate, on a 
ohnigo of peymy, A golls to %ahnoa ina bank at a promiam, when thoy 
me selling in tho maket ata dieount  % pays A for the shavwa avvordingly, 
‘Pho monoy so obtained by A is a valuable thing obtained by him without 
adequate consideration, 





AOT No, XXXII, og 1807. 


Passup py win Govrrvon-Guyunan ov Invra ww Counerte 





(Reecived the assent of the Governor-General on tho 20th 
June, 1807.) 


ey 


An Aot to render ponal certain offences committed by sorvants 
of Railway Oompanios. 

‘Whorons it is oxpodiont io oxtond certain provisions of the 
Indian Ponal Coro relating to public sev. 
. vanta 10 porgons in tho omploymont of 
Railway Companios ; It is horoby onactod as follows :—~ 


Preamble, 


I, In this Act “ bar Company” monhs tho prepriotors 

for tho timo boing of ovory railway or 
Wwamway situnto in tho torritorios vestod 
in Tlor Majosty orIor Succossors undor tho Statuio 21 and 22 
Vicb., cap. 106 (dn Aot for the botter government of Fadia), ov 
(so fox only ag vogards British subjecis within the dominions 


Tutorprotation Olauso, 
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horoinaflor mentioned) situate in tho dominions of Princes and 
Statos in the East Indios in allinnco with ILor Majosty or Tor 
Succossorg, and tho lossoos, ropresontatives and assigns of such 
proprictors, 
TI. Byery officor and sorvant of a Rail- 
Railway oMcors and sex way Company shall bo deemed a “ public 
vant. o be ee eee: sorvant,” within tho meaning of Sections 
of Penal Cade, 161, 162, 163, 164 and 168 of tho Indian 


Ponal Code, 


8, In tho definition of logal remuneration contained in the 

UiGaveamailll 4a in said Sociion 161, the word “ Government? 

auton Ralvay Company, Shall, for tho purposes of this Act, be 
doomed 10 includo a Railway Company, 


4, hia Act shall bo called “Tho Rail- 


Bhort litle, way Servants’ Act, 1867." 





ACT No. XIII. or 1859. 


Passup on wun dom May, 1860, 





An Act to provide for the punishment of breaches of aontraot 
by artificors, workmen, and labourers in cortain cases, 


‘Whoreas much loss and inconvonionco aro susinined by 
Preamble manufacturers, tadesmon, and othors, in, 

; tho sovernl Prosidoncy Lowns of Calcutta, 
Madras, and Bombay, and in othor placos, from frandulont 
bronch of contrast on the part of avtiflcers, workmon, and 
Jnbourors, who hayo rocoived monoy in advance on account of 
work whieh they havo contractod fo porform; and whorons tho 
romedy by suit in tho Civil Courts for tho recovory of damagas 
is wholly inauflteiont, and it is just and ee por thal porsons 
guilty of freudulout breach of contract, should bo subject to 
punishmont; Lt is onacted as follows :—- 


I, Whon any artifieor, workman, or Inbouror, shall have 
If workman neglool to vocoived {rom any innaior or employor 
perform ‘wank, on nocount rosiding or carrying on businoas in any 
af which he has recelved an Prosidoncy ‘Town, or in an, slation of 
ailvance of onoy, came tho Sottlomont of Princo of Wales’ Island, 
stones domed 08 ginpapore, and Malncea, or from any 
person acting on bohalf of such mastor 

or omployor, an advance of monoy¥on account of any worl 
whieh To aul! hayo confenetod Lo porform, dr to gol porformed. 
by any othor avtiflcors, workmen, or Iabourors, if such artificor, 
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worleman, or labourer shall wilfully, and without Jawful or 
ronsonuble excuse, noglect fo porlorm or got porformed such 
work according to tho torms of his contract, such mastor or 
employer, ov any stich porson aa Morosaid, may complain to a 
Magistrate of Polico ; and tho Magistraio shall, thoroupon, issue 
fh BuMMONS or a warrant, as ho shall think propor, for bringing 
Pofore him such artificor, workman, or lnbouror, and shall hear 
and dotermine the ena. 

Only an artiflesr, workman, ov labourer who has recsived an adeance on 
bo proaeauted undor thie Act, 

‘ho At rotates to frnudulont bioachos of contract, and doos not apply 
when an advayoo has not only boon worked off by a lubouroy, but an 
aotutl balnuoo is duo to him, Whon a bnlanco is duo to a Inbourey, ho 
onnnot be said to bo working undor an advanco—-Tara Dass Riuttaohujea 
vy. Bhalia Shaikh (a). Ooolies in Astam who have rocoivod advances in 
contemplation of work to bo dono by thom may bo progcoded agamat undor 
this Act.—Z%he Queen y, Gand Gorahk Caohareo (b), 

Although rccouras ig ohiofly had to this Act by conch-buildora or othor 
largo omployors of Inbom, I supposo tho words “mastor or employer” would 
inalude any ono who omployod a@ carponter lo perform a job in tho 
houso, or any whore about his promusos, and gave hun an advanco for tho 
work ho should conravt to porform ov ft others to porforms and tho 
onrpontor on faluro to porform his worl aflor gotting tho advanco, would 
bo pumshable undor tis Section, Lhis opinion 1 atrengthoened by 10fo ono 
to Sootion 4, whioh stalos to what continola the Avb ovtonds, 

IZ, If ib shall be provod to tho satisfaction of tho Magistrate 

Bagriote anny. coder that such artificor, workman, or labouror 
ro-paymont of advaneo or has roeoived monoy in advance from the 
portormance of conuact, complainant on account of any worl, 

and has wilfully, and without lawful ov 

reasonable oxouse, noglocted or yofusod 10 porform or got 
porformed tho samo according to tho iorms of his contract, 
the Magistvato shall, nt tho option of tho complainant, oithor 
order such arliflcor, workman, or Iebourer to ve-pay the money 
adyancod or such part thereof as may scom to tho Magistrato 
just and propor, or ordor him to porform or got porformed 
such work aeprding. 16 fhe _ of ie eoulradt i and 
E if such ovtificer, workman, ov Iabouvor 
toca wiltieamteet Shall fail 4o comply with tho said ordox, 
tho Magistrato may sontonco him to be 

imprisoned with hard labour for a torm not oxcooding throo 
months, or if the order bo for tho ro-paymont of a sum of 
monoy, for a term not oxeceding three mouths, or untid auch 
sum of monoy shall bo soonor ro-pnid ; Provided that no such 
ordor for tho vo-paymont, of any moucy shall, whilo the same 


Q BW. R, Cn Rul, 0, 
iS Ubi, ‘0, 
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yomains unsntisiod, deprive the complainant of any civil romody 
by action or othorwise, which ho might havo had but for this Act, 

An order passed by a Magistrate undo this Seotion that tho misonor 
ghoul work for a ootain porod, and in cack he failed to do so shatied aufor 
digorous tmp esonnent for one month, was annulled as to the luttor prt, tho 
Magistinto having no power to malo such an oder until the fultue had 
oyounroit and beon proved bofote him.—Log, v. Jomd bin Baltes (a). 


‘Lho imprisonmont of a dofondant by order of tho Magistrate does not poe 
aludo pleintil’ ftom prooceding by olvil suit for recovery of money advanced 
to tho defondant for tho porformanoy of work.—@, 4. 4. Venode y, Abdut 
Girt Ohinnea Scams (b), 

ZIT. Whon tho Magistrate shall order any aatjficor, work. 

Moglatvato may ioquiio ™A2, ov Inbourer to perform or got por- 
workman to givd soomuy formod any work according to the torms 
for dua porlormanca of of his content, ho may also, at tho request 
ardon, of tho complainant, require such artilicor, 
workman, ov Iabourer to entor n vecognizanco with suficiont 
soourity for 4ho duo performance of tho ordor ; and in dofrult 
of his ontoring into such rocognizanco, or furnishing such 
security 10 tho satisfaction of tho Magistrato, may sontenco 
him to bo imprisoned with hard labour for a poriod not excoad- 
ing threo months, 

IV. The woud “ Contract,” ns used in this Act, shall oxtond 

Belial énloncte Bus to all contracts and agreomonts, whothor 
‘Act oxtonds, by doed, or written, or vorbal, and whathor 

such contract be for a torm certain, or for 
spociflod worl or othorwise. ey 

V. ‘This Act may bo oxtondod by tho Govornor-Gonoral of 

a India in Council, or by tho Bxoontivo 

itil may bo oxtended by Govornmont of any Prosidoney oy placo, 

to any pluco within tho limits of thoiv 

yospoclive jurisdictions. Tn tho ovont of this Acb being #0 

oxtonded, tho powors horoby vostod in a Magistrate of Polico 

shall bo oxoreisod by such officor ov offeors as shall bo spocially 
appointed by Government to oxoreiso such powors, 

"Tho above Act applica only lo bienohos of continot by ar tiNeors, workmen, 
ov laboinma’? When, tho;ofo.e,a Deputy Commissionor sitting as Magistrate 
convicted a porson of branch of an agicomont for “ohalel,” which usually 
moans clomoatio or personal sorvico, and not sorvice of the kind roforred to in 
the Act, and sautenced him to ono month's rigorous imprisonment, tho sontonco 
‘was 1evoraed, So algo whom m racognizanoo was talon flom anothor poison, 
that hoe *vonld porform his agieomont for ‘ ghalci” ov domustic service, the 
rogognizanoy wad quashed as boing takon without authority, 

Ip tho mutter of domostio set vauts (0,) ‘ 





4) 3, Mad. TU, G. Rop,, 427, 


& 1, Bom. IT, O, Rep, Ory 87, 
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ACT No. ILL or 1863, 


Passov by we Linveryane-Govunnor of Bongsu i Counc, 





(Received the assent of the Lioutonant-Governor on the 10th Maroh, 
1868, and of the Governor-General on the 28th idem.) 


er 
An Act to yegulate the Transport of Native Labourars to’ the 
Districts of Assam, Oachar, and Sylhet. 


‘Whorens it is oxpediont to regulne the passage and trans- 
Princ port of nativo Inbourers, from or through 
nee tho Provincos subject to tho Govornment, 
of Bengal, 10 tho Districts of Aasam, Cachar, and Sylhot, and 
nlso to regulato tho mannor of ongaging and contracting wilh 
native inhabitants of tho said Provinces to procood to tho said 
Districts for tho purpose of laboring for hiro; Ib is onactod as 
follows :—- 


I. From ‘and after tho 1st day of May, 1868, whoover shail, 
Labourers shall bo ongag. Ceherwiso than under the provisions of 
cltoprocoed tn Assamese, this Act, ongago any nativo inbabitant of 
and eball bo conveyed thers Tadia m any of tho Provincos subject to 
only undor thin Actt tho Govermmont of Bengal, to proceed 10 
any or either of the Districls of Assam, Cachar, or Sylhot, for 
Daal hivo; and whoovor shall, othorwiso than 

ss undor the provisions of this Act, convey 
any native inhabitant of India through any of tho anid Provinces 
4o any or cithor of the Districis alorosnid for tho purpose of 
Jnbouring there Lor hiro, shall be linblo to a fno not oxceadin 
iwo hundred Rupees for overy porson so ongagod or conyeyod, 
and in default of payment of such fino shall bo liablo to impri- 
sonment for a tomy, nob oxceoding ix 
months ; “Providedg@flways, that nothing 
in this Aci shall apply to any ongagemnt mado in any or oithor 
of the said Districts of Assam, Cachar, and Sylhot. 


Proviso, 


IL, For the purposes of this Act it phat be ~ wi for the 
Lioutonant-G ovornor of Bongal to appoint 

at Banat, T> Suporintondonts of Labour Lraneport, and 
abour'iansportandMedi- Medical Inepoctors of Tinbourors, ab any 
Gal Inspootors of Inbowors. placos whore ho may think propor: Pro. 
yided that, whenevyor any Suporintondont or Medical Lnapoctor 
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shall bo appointed, the Lioutonant-Govornor of Bongal shall, 
by notifiention in the Qsleutia Gazette, doflne the local limits 
within which such Superintondent or Medical Inspector shall 
exercise the powers and authority conferred on him by this Aot. 
When. such local limits shall havo boon so doflned, no othor 
Suporintondont or Medical Inspector shall, within those limits, 
excreise any of the powors vostod in’ a Superintendont or Medi- 
cal Inspector by this Act. 


TIT, Itshall not bo lawful for any person who is not duly 

No porson not liconsed liconsad as a Contractor ox Reoruitor, as 
asa Contiaotor on Reormt- horeinafter provided, to engage or induce, 
ox, may ongngo or contract save through ov by the agoncy of a 
to supply Labomons, liconsed Contractor, any native inhabit~ 
ants of India to procecd to tho Districts of Assam, Cachar, or 
Sylhol, for the purposo of labouring for hire. Any porson other 
than n Contractor, licensed as hercinafter provided, who shall 
ontor into any contwach or agreoment to 
supply any such native inhabitants for 
the purpose of Inbouring tor hive in thoso Districts or any or 
oither of thom, and any porson othor than a Recruitor, licensed, 
as horoinafior provided, who shall onter into any con'fiact or 
agreoment to ongage or induce, or shall ailompt 10 engage or 
induco, any such native inhabitants to precect to any of those 
Districts for the purposo aforesnid, shall be hablo for cach offence 
4o a Ano not oxcoeding one thousand Rupees, and in dofault 
of pnymont theroof 10 umprisonmont for a term not exceeding 
six months, 


IV. Lt shall bo lawful for any Suporintondent, date wm. 

Suporlntondent anny or thie Act, to grant to such porsons as 
grant liconaos to Con» ho may think flt liconsos, in tho form sot 
trastors. forth in Schodule (A) lo this Act annoxod, 
to net as Contrnotors for ongnging or supplying porsons for the 
purposo of labouring for hiro in tho Districts of Assam, Onchar, 
and Sylhot, or any or eithor of thom. Jor ovory such license a 
feo not oxcooding one hundred Rupeos (the amount of which 
shall from timo ahime bo fixed by tho Govornmont of Bongal) 
shall bo paid to tif Suporintendont granting tho samo; and 
every such license shall bo in forco for ono year and no longer. 


V. Bvory Contractor liconsod undor this Act shall, if called on 

Confrnotora shall koop +0 do so by tho Suporintendent by whom 
up depdts, and rocolva and he ds liconsod, ostablish a dopdt in a placo 
maintain labomexs thoroin, 49 ho approved of by auch Suporintondent, 
Lyery such depdt shall bo kept up by tho Contractor for the 
reception of labourors to bo supplied or forwarded by or through 
him. All such labourors shall, on thoir arrival al or in tho noigh- 


gy 
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bourhood of tho dopdt ao ostablished by tho Contractor by, 
through, or for, whom thoy havo beon ongaged or forwarded, be 
ab oneo takon to, and received into it, and shall bo entitled to 
rocaivo in stich depat, ab tho oxponse of such Contractor, suitable 
lodging, food, clothing, and modienl aitendance, until such 
Jabourors shall bo doelared by tho Suporintondent to bo no longoy 
entitled thereto, Myory such dopdt 1s aforasnid shall bo mde 
the suporvision of tho Suporintondont, and shall bo open to his 
inspoction and to tho inspection of tho Modioal Inspector at all 
times, and shall bo manngod and regulated by the Contractor in 
accordance with such roles as tho Superintondont may, with the 
annetion of the Licutenant-Govornor of Bongal, from time to 
time lay down in that behalf. 


‘VI. Itehall be the duty of every Contractor to afford such 

Contractor to give Bue information 1o the Suporiniendent by 
permicndont such inform- whom ho is licensed, and io mako such 
ation ashe mhy reque, returns and reports to him, as such Su- 
porintondont may from time to timo requiro, 


‘VII. Ié shall not bo awful for any porson, whoihor a licensed 

Tt shall not be lawful to Conlclor or othorwiso, 1o employ any 
employ an unliconsed Ro porgon, not duly liconsed as horoinaftor 
oiutter or Agent, provided, to aul as a Reeruitor or Agont in, 
inducing or ongaging nativos of India to proceed trom or through 
any of the Provinces subject to tho Governmont of Bougal, to 
tho Districts of Assam, Cachar, or Sylhot, as labourors for hiro, 


VITI, Tt shall bo Inwful for any Superintendont to grant to 

Supaiintendont may such porsons as ho may think ft licenses, 
Ticonso Rocinitora, im the form got forth in tho Schodulo (B) 
to this Act annoxed, to act as Rocruitors for ongaging or indue- 
ing porsons to procood to tho Dintricls of Assam, Cachar, ov 
Sylhot, for the purposo of labouring for hivo, Jor ovoery such 
Jicongo a foo nob oxcceding sistoon Rupoos (tho smount of which 
shall from timo 10 timo bo fixod by {10 Government of Bongal) 
shall bo paid 10 the Suporintondont granting the enmo, and ovory 
such liconso shall bo in foreo for ono yorr and no more, 


IX, It shall be lawl for any Superintehdon in caso of mig. 
Supmintondentmay oan. Conduct on tho part of a Contractor or 
col tha license of a’ Cou Rogruitor, to cancol any liconso whieh ho 
tanclor or Reoruttor, may have grantod to such Contractor or 
Roeruitor. 

X. Every porson Halding ; ee ad Recruiter shall woar 
Reeruitor , badgo having legibly insevibod on it, in 
eeaiior fe eras tho Oordoo and Bongaligo Innguages, tho 
name of tho District or Districts to which he is liconsod lo on- 


. 
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gage Iabourors to procood, No Roeruitor shnil ongago or attempt 
‘And havo his liconsa 0 ongage labourers in any District of the 

eonnteraiqnod by « Mogis. said Provineos or in tho Town of Caleuttn, 

halo wherebowreculang, withont having first exhibited his livons 

to a Magistrate in such District or ‘Lown, and obiained the 

countorsignaturo of the Magistrate thoroupon. Such counier- 

Riasnpie shall bo givon, provided that tho license is in foreo ab 
ho time, 


XI. Evory native inhabitant of India who shall, in any placo 
Tabomorreoruitedinthe Within tho said Provinces, othor than the 
Mofussil shall appear bo. Town of Onleutta, onter into any ongage- 
Sao dagistinto fo oxamm- mont with a Reeruitor to proceed to the 
ation and rogisuantion, Districts of Assam, Cachar, or Sylhot, for 
tho purpose of labouring for hiro, shall, whon called on by the 
Roornilor so 10 do, appoar with the Roeruiter before any Mauis- 
trato in tho District within whieh the ongagoment was cntored 
into, Upon so Rppaaring, tho Recruiter shall state {a the Magis. 
inate to what dopdt ho intends that the labouror shall procood, 
and tho papel shall thereupon examine the Iabouror with 
roforonce to his ongagomont, and if ib appoms that he compre 
honds the naturo of the ongagomont ho has ontered into, and 
that ho is willing to fulfll the samo, the Magistrate shall vogistor 
tho name of such labourer and tho depdt to which it is intonded 
ho shall proeea in a book to bo kept for tho perpees in such 
form as tho Lioutenant-Crovornor of Bongal shall proseribe ; bub 
if tho Magistrate shall bo of opinion that auch porson doos not 
comprohend tho nature of his engagomont, or that ho has beor 
inducod to enior into it by fraud or misvoprosentation, ho shall 
Gopy of Registor to bo rotiuso Lo rogistor tho nano of such porson. 
aonb 8 ito Superintontont, An authontic copy of ovory roginlration 
mado under this Sovtion shall be forth. 
with forwarded by tho Magistrate to the Suporintondont within 
‘tho local limits of whoso authority tho dopdt to which such xo- 
giatration rolatos is sitnatod. 


KIT. Bvery uativo inhobitent of Tndin who shall, in tho 
hace Town of Caleutta, ontor into any ongngo- 

b caeaiaben len 4 ox mont with n Rocrnitor to proceod Lo tho 
outta Districts of Assam, Cachar, or Sylhot, for 
- tho purpose of labowing thero for hire, 

shall, Within forty-cight hours of malking such ongagoment, 
appoar with the Roeruitor before tho Suporintondent having 
authority in tho guid ‘Lown, Upon so appearing, tho Reeruiter 
shall aiato to the Superintendent to what depdt ho intonda that 
tho Jabouror shall procood, and the Suporintendont shall there- 
upon oxunine the labourer with roferonce to his ongagemont; and, 
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ifit appears ihn he comprchends tho nature of tho ongago- 
mont ho has ontored into, and that he is willing to fullil the 
same, the Superintendent shall register tho name of such Inbotrer 
and the dopét 10 which it is intonded he shall procecd, in a 
book to be kopt for the purpose in such form as the Lioutonant- 
Governor of Bongal shall prescribe: but if the Suporintendont 
shall be of opimion that such person does not comprehend. the 
nature of his engagemont, or that he has beon induced to 
enter into it by fraud or misreprosentation, ho shall rofuse to 
register tho name of such porson, 


XI. Every Recruiter who shall forward or sond any Ia- 

Ponalty for fornmding bourerfrom the Distinct or Town in which 
Jobomera or allowing he has entered into any ongagemont, 
them to gowithout bemg or who shall induce or knowingly permit 
duly rogistovod, &, . gny Iaborer io leave such District or 
Town, for the purpose of proceeding to tho Districts of Assam, 
Cachar, or Sylhet, without tho labourer being duly rogistered na 
provided in Soctions 11 and 12 of this Act, and ovory Re- 
cruiter who shall forward or send any Iabouror, or shall induce or 
knowingly Laer labourer 10 proceed 10 any depdt other than. 
tho depdt registered undor thoso Sections, shall bo liable to x 
fine not oxceeding two hundrod Rupeos for evory labourer #0 
forwarded or sent, or induced or pormitiod, and in dofault of 
payment of such fine to imprisonmont for 2 term nob oxcesding 
six months, 


XIV, Tho rogistered labourers ongagod by any Reoruiter 
Labourer shall be ac» shall, while proceoding to a depdt, bo 
sompanicd to dopdt by accompaniod throughout the journoy, 
Reoruiter ov porson ap- either by the Recruiter himaclf, or by a 
proved by Magistrate. competent person appointed by him with 
the approval of the Magistrate by whom ih Inbourors may havo 
beon rogistored. Evory Recruiter by or through whom labowrors 
Roorniter to provide MY be forwarded to a depét, shall, through. 
suitable food ani Jodg- out their journey, provide thom with 
ing, &. proper and suitable lodging and food, 
Whenever any such labouror shall nob be 
xo provided with lodging or food, the Recruitor shall, whethor ho 
accompanied the lebourers in person or nol, bo liable to a fino not 
exceeding two hundred Rupecs, and in default of payment of 
such fine to imprisonment for a term nol oxceeding six months, 


XV. Bvory Contractor shall, within twonty-four hours aftor 
Contmeter to give tho the arrival of any Isbouror nt his dopdt, 
Superintondont notice of give to tho Superintondont # notico in 
aniival oflabourereatdepot, yyriting of such arrival, which notico shall: 
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bo in such form, and shall contain such particulars, na the Supor- 

Moiltonl Inspector to ine intondont shall prescribe, Hyery Inbourer 
speot Inbourora on arrival. — ghall, ns soon as may bo after hia arrival, 
be oxaminod by tho Medical Inspoctor, who shall givo to the 
Suporintendont a cortificate of tho stato of health of ovory 
Inbouror examined. 


XVI, 1fthe Modical Inspector shall iLiaee ho any labouror 
is not in a stato of health which warranta 
aaemneble. te rcread to his procooding 10 the Districts of Assan, 
Contractor to aond labomor Cachar, or Sylhot, for tho purpose of 
back to whois he wed 10 Inbouring, the Suporintondent shall oithor 
® : ordor the Contractor, in whose dopdt such 
Inbouror may bo, forthwith to convoy him back to tho placo at 
which ho was rogistovod, or shall order the Contractor to pay 
to tho Jabouror such sum as shall to tho Superintendent scom 
nocossary to onablo him bo return thero; and tho Contractor if 
so ordered shall, without unroagonablo dolay, convey the labouror, 
oy cansoe him to be convoyod back to the placo at which ho was 
rogistovod. On fuiluro of tho Contractor for twvonly-four hours 
to comply with an ordor of the chapel for the payment, 
of such sum of monoy as aforosnid, it shall bo lawful for the 
Superintondont to advanco tho samo 10 tho Inbourer, and overy 
sum so advancod shall bo recoverable by the Suporintondoni, 
with six por cont, intorost from the dato of advance, from the 
Contractor on whoso dofault it may bo advanced, as money pnid 
4o the uso of such Contractor: and no furthor proof shall be 
roquirod by any Court in any such ease than that tho Suporin. 
tondont gavo tho Contractor such ordor as aforosmd, and that 
the Contractor for a spaco of twenty-four hours mado dofiult 
in complying thovowith: Provided, always, that any Inbouror who, 
fvom his atato of hoalth, is, in tho Modical Inspector's opinion, 
unfll to undorlake tho journoy back to tho placo whoro ho was 
xogistorod, shall, in addition to his boing conyayod back by ov 
ab tho oxponse of tho Contractor, bo ontilled to continuo in tho 
dopdt and to be fod, clothed, and lodged thoro by and at the 
oxponso of tho Conlractor wulil auch timo ag tho Suporintond. 
ont shall ordor otherwise, 


XVIL Tho Bupesthianieny shall oxanine cee onch 

. Jabouror, as soon as possible afler his ar- 
se a noteo ff tht rival at a depot, ag to the tvoatment that 
trontmont on thelr journoy. io has reeeivad on the journey to the 
dopdt: and in case it shall sppour that any Iabourer has suffered 
any ill-treatmont on tho jourey, the Suporintendent may canso 
him to bo removed from tho dopdt, Tho Superintendent may 
thereupon order tho Contractor, from whoyo dopgt the labourer 
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is romoved, to pay him auch a sum of monoy as to tho Stporite 
dondont shall socom necossary in ordor to enable the labourer to 
roturn to the placo whoro ho was rogisterod: and on failure of 
the Contractor to pay such sum within twonty-four hours of hig 
being ordorod to do 80, the Superintondont may advanco the 
amount to the labourer; and all the provisions of tho last pre. 
ceding Section as to sums advanced by tho pape ont 
shall be applicable, so far as the circumstances of tho caso will 
permit, 10 advances made by him undor this Section. 


XVII. Ishall not be lawful for any labourer to bo convoyod. 

Byory laboutor fo ontor from any dopdt to tho Districts of Assum, 
inlo a wilton contract io Cachar, or Sylhet, for the purposo of 
serve for Homo period not labouring thoro for hire, unloss ho shall 
oxeeoding five youa, have first, in the manner horoinafter pro- 
vided, entored into 9 duly registered contract with somo person 
to sorve such person thore for a fixed. poriod, which shall in no 
case excced tho term of five yoars. liyery such contract shall 
be reduced to writing, and shall specit'y the rato of wages the 
Jabouror is to recoiye, and shall contain such particulars, and bo 
in such form as tho Lioutonant-Goyernor of Bengal shall pre- 
scribe, 

Labourora under this Act ontor info contracts in writing, by which thoy 
are fo bo convoyed nt tho exponse of thoir ompleyer to n place “ within 
British Indian" for the purpose of workmg there, A Intouroer, thorefore, who 
aftor ontoring into any auch contract, voltuntarily dosorta tho servioo, or withs 
out ronsonable cause refuacs to perform (ho sorvica which he hns contraclod 
to perform, will bo punishablo under Soction 492 of tho Ponnt Code, if hia 
contract doos not oxtend beyond throo yours. 

Ooolics who have boon forwarded to Assam undor this Act, and aftor 
vecoiving an advance rofugo or nogleot to perform their work, may also bo 
punished undor Act KITT, of 1860.—Zhs Queon vy. Ganb Gorah Cacharee (a), 


XIX. Eyory contract oisred le by a asia aa in tho 

‘ prosonco of tho Suporintendont, be signod 

by dnainicrtone et a duplicate both b; tho labourerand by tho 
sxocuted is inplicnte, pad aah Moor) ies a ont to pepe 
x or his agent. Beforo tho labourer signs tho 

book by Superintendent, coieeck, the Suporintendont shall por 
sonally oxplain it to him, and shall satisfy himself that tho labourer 
fully ‘understands all its details, Sho Suporiniendont shall 
attest every contract duly executed in his presence, and cortily 
at the foot thereof that ho has personally oxplainod the shmo, 
and has satisfied himself as atoresaid. An abslract of ovory 
such contract shell be entered by the Superintendent in a 
Register io bo kept by him for tho purpose; and after such 
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abstract has boon so entered, ono of tho Suplioatoy so duly 
signod and attostod as horeinbofore provided, ahull bo givon to 
tho labouror, and the other to Lio person with whom ho has con- 
tactod, or his agont, 


XX, Tho Suporintondont shall sond by posta copy, authon. 

Copy of ubstmet to bo licatod wndor his hand, of ovory nbsbract 
cont ‘to Magistato of ontered by him nas in tho last proceding 
District whoro’ service is Soction provided, 10 tho Magistrate of tho 
to bo peeforinad. Districh in which tho sorvico is in such 
conlach agreod to bo porformed. Evory such copy shall be 
deapatchod by tho Suporintondont within seven days aftor the 
ontry of tho nbsleach, Evory abstvach and evory such copy 
shall bo recoivablo in evidenco in any Court, whothor Civil or 
Criminal, in lion of tho original contract. 


XXI, Any labourers vee chang abel a Sxoon/ad 
- and entored as horeinboforo provided, 
caine uly oraogiad may bo despatched fvom timo fe limo to 
and entored, anny bo dea. the Districts of Assam, Cachar, ov Sylhot, 
patchad with aousont of by tho Contractors in whose dopdis thoy 
y : may be, or by tho persons whom thoy may 
havo agrood to sorvo xospoctively, bub subject always to tho 
provisions of this Act. No Inbouror shall bo so dospatchod, ° 
unloss Lho pormiasion of tho Suporintondont shall have been first 
obtained, and tho labourer shall have rocoived 1 pass from the 
Suporintendont as horcinafior montionod, 


XXIL. It shall not bo lawful for tho Mastor of any stonmor, 
or tho Manjoo of any bont, without a 
1 Stenney ot Thane fo bo Jieonso grantod by tho Suporintondons 
neonang se enery Tourer within tho local limits of whowo authorily 
a labouror may ombark, to convoy such labourer {0 tho Distuieta 
of Agsun, Cachar, ov Sylhot, A fuo, not oxeooding four annas 
por labouror (the amount of which foo shall fvom time to timo 
@ fixed by tho Government of Bongal) shall bo paid for ovory 
auch liconso, which feo shall bo carriod to tho crodit. of tho snid 
Clovornmont, and tho granting ov withholding any liconsé shall 
bo entivaly diseretionary with tho Superintendent to whom ap« 
plication ia mado Lor the samo. aad such license shall apply 
only to ono voyngo or trip to tho Districts of Assnm, Oachar, 
or Sylhot, or any ono or moro of thoso Districis, and shall, 
specify the number of Jabourors which tho steamer or boat is 
licensed to carry: and Lho liconso shall algo specify tho number 
of porsons (inceludig tho crew) other than labourers, whom tho 
slonmer or boat is licensed to carry, 
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XXIII, Tho Master of any stoamer, or the Manjoe of any 

Peril’ at" “conveys boat, in which any such Iabouror shall bo 
ing Inhowis im asian. couveyed without a hoonso having boon 
or or bont without ea obtained as aforesaid, shall be liablo to a 
Tieonso. fino not oxcecding two hundred Rupoos 
for every Inbomer eo illogally convoyod, and in dofnult of pay~ 
ment thoroof to imprisonmont for a lorm not oxceoding six 


months, 


XXIV. If tho Master of any prpagit or tho sence a any 
boat, shall, aflor haying obtained a liconsa 
saan toate Savdalan as aforesaid, fraudulontly do or suffer to 
becomes mapplicablo to be dono any act or thing wheroby auch 
tho altmed stato of tho }i¢onse shall becomo inapplicable io the 
oe 7 thon state of the steamor or bont, such 
Master or Manjeo shall be lisble to a fine not oxceoding five 
hundred Rupees, and in dofault of payment thoreof to impri- 
sonment for a term not exceeding two months. 


XXV The Master of any slonmer, or tho Manjoo of an 
Ponalty for taking on Dont, licensed 10 Sn labourers, who shall, 
bomd feat numba 2eceive on bonrd his steamor or boat a 
of passongas than spe- groator numbor of labourers, or a gronter 
eafed in Moonee number of other persons, than is gpeciflod 
in his liconso, shall be liable to a fine nob oxcecding two hundred 
Rupeos for every labourer and other person go received in oxcoss 
of the licensed number, and in dofault of paymont therool to 
Two childen wnder ton APTIsonment for a term not orcooding six 
4o count as ono porson months. In computing under this Act 
tho uumbor of labowrors or other person, 
on board of any sloamor or boat, two childron undor tho ago of 
ten years shall be rockonod as one person only, 


XXVI__ I shall not be lawful for tho Mastor of any sleamor, 

No labouer to bo taken 2% tho, Manjeo of nny bont, Uconsod as 
onboard unless ho ina a Sforesaid, 1o tako on board any such Ine 
pass signed by tho Supa Dourer as aforosaid, unloss such Iabouror 
intondent shall have, in hia possossion, and shall 
show, a pass givon to him and signod by tho Suporintondont, 
staling his namo and age, and tho name of his fathor, and corti» 
fying the place of his destination, 


XXVII. It shalinot be lawful for the Mnslor of any atonmor, 
Nolobomortoboaltoyoa 0 the Manjeo of any boat, liconsed as 
finally to leave atonmor or Morsaid, oxcept in caso of accident or 
boat, tk any placa othor unavoidable necessity, 10 be immodiatoly 
pay tt mentioned in Lis yeported to the Superintondent by whom 
the license was granted, and to tho Magis~ 
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trato of the District in which such accidont or nocossity shall 
ovewr, Lo enuxo or permit, any auch Inbouvor ns aforosaid’ Anwly 
to Jeavo such sleamor or boat ab any place othor than that namod. 
as tho destination of such lobourer in tho pass signod by the Su- 
porintendont. No place shall bo named in any such pays as the 
doglination of any Inbouror, oxeept a placo which shall have 
beon doclared by the Lioutonant.Govornox to bo a place for tha 
disombarkniion of Inbouvors undor this Act: Providod, always, 
Prous that this Soction shall not be doomed to 
, proyont the Maslor 5f any stoamor, ox tho 
Manjoo of any boat, from pormatling labourors to disombark at 
any placo or places on tho yoyngo, so long as such disombarka- 
ion is not intended, or known to bo likely to bo permanont, 


XXVIII. Bofore any slenmor or boat, liconsed as afovesnid, 

Ahstof the latomason shall commones ils voyago for the Dis- 
bomad ta bo doliyered to trieta of assam, Cacher, or Sylhet, tha 
Supountandont, Mastor or Manjoo thoroof shall doliver to 
tho Sha ariengeanee a list in duplicate, in a form to be prosoribed 
by,tho Lioutonant-Govornor of Bengal, spocifying, aa accuratoly 
ag may bo, the namos, ages, occupations, aud destination of nll 
and overy of tho Jabouroys on board such sleamor or boat, Tho 
Suporintondont shall keop ono of tho snid lists, aud shall aign tho 
other (if it be in his opinion correct) and deliver il back to the 
Mastor or Manjoo. If tho Master of nny afonnor, or the Manjoo 

Ponnlly for atawards of any bon, shal, aftor having commoncod 
taking on bonrd labouris his yoyngo, or after haying delivered such 
not entorodl in list, list 10 the Supovintondont, tako on board 
any Inbourov whoso namo shall nob have beon entored in tho list 
afovosaid, ho shall bo linblo to a fing not oxeseding two hundred 
Ruposs for avory Inbouror go ilogally talcon, aud in dolwult of pay. 
mont thereof to imprisonmeyt Lor » term not oxeooding six months, 


XXIX, Who Mastor of ny sloamor, or tho Manjoo of any hont, 
Widies too ales 'onad lieonsod _ heresies devi invoras on 
, ant Donrd, shall, immedintoly on tho arrive 
ta eee A by of tho steamer or boat at tho placo of dos. 
hin, modiatoly on aris {ination, and proviously 10 the disembark. 
val of gtanmer or boat at ation of guy of tho labourers, givo notice 
ee ; of his arrival to the nearosl Magistrato or 
auch Officor ng ahall bo appointed by auch Magistvalo in that 
pohalf, and shall dolivor to him tho list in the last proceding 
Seotion mentioned. 
XXX; Tho labourors shall thoreupon be landed under the 
Tnbourors to bolondod supervision of the Magiswato or othor 
undor suporvision of Mae Q(fteer aforoanid, who shall mako such pro 
mistaaloy ses vision as ho muy consider nocosdary fox the 


h 
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yoeoption of tne Invouvors and for thoir vod, lodging and eluthing, 
whilo they romain in the place or station ab whieh they may 
have disombarked, 


XXXI_L Tho Magistrato or othor OMcor aforesaid may eauso 

‘Magistynte may roquiro. tho labouvera to bo inapoutod by tho Civil 
Smgoon ta inepect Iabow- Surgoon of tho Station, ox othor qualified 
era and make a reports Medical Officer. It shall be tha duty of 
such Civil Surgeon or othor Modical OfRcor io malo such in- 
apoction when called on by tho Magistrate or other Offcor aforo- 
said so to do, and after making such inspection, ho shall prepare 
and sign a roport in which ho shall certify as to tho sinto of 
health and general condition of every Jebouror inspected. 


XXXII The Magistrate or other Officer aforosnid shall do- 

‘Magistynte, &, to for. Spatchwithout delay, to the Superiniendont 
ward aroport to Supam- by whoso permission they woro forwarded, 
tondent, a detailed report of the number of laboureva 
tvho may havo arrived, together with a copy of tho roport (if 
any) of the Civil Surgeon or other Modical OMeor na to their 
stato of health and goneral condition, and any obsorvations 
which such Civil Surygoon ox othor Medical OMeor, or such 
Magistrate ov othor Oflicer aforosnid, may think fit to mako, 


XXXII, On tho arrival of any labourers ab the placo of 
Magishiato, &0, to give ‘iscmbarkation, tho Magistrate or other 
notico’ to tho porous im. Officer aforesnid shall at once give notico 
posting Inbourors of the of their arrival to the persons with whom 
ane they shall bo undor contract tolnbour, or 
do the Agonts of such porgons, who shall forthwith nko charge of 
the labourers with whom they may havo contracted rospectively, 
mad shall, in such mannor as shall be approved of by tho Magia. 
trate or other Officor aforesnid, eovide for their procecding or 
‘boing conveyed 40 the placo of thei? final destination, Ti shall 
Vo tho duty of tho Magisirato, or othor 

ot eran pede Officor aforesnid, to soo, so for ns is possi. 
abouers to placoof finn! Die, that rorsonablo provision is mado fox 
destmation, — Magistrate, tho support andlodging of tho labourers 
hoy omuko ueangemonts from the tithe of thoir disembaltation till 
pensod y thoy roach theiv final dostination, and if 
the porsons with whom thoy may hayo 

conivactod shall fail to make such reasonablo provision, tho 
Magistrate or othor Ofliccr aforosaid may ordor such nvrango- 
ments io bo mado, and incur such exponsos, as undor tho 
circumstances may seom to him necessary: and the amount 
Biel eciaed st of such oxponses, ag also any oxponaey 
peered = MW '° incurred by him in the disombarkation, ox 
in respoct of tho food, lodging, ov cloth. 
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ing of tho Inbouvors, ov of any of thom, shall, with interoal at 
tho rato of six por cont, bo rocovorablo by tho Magistrate ox 
obhor Officor aforesaid from tho persons with whom the labourers, 
in rospoet of whom tho oxponses havo boon incurred, may have 
contracted, as monoy paid to thoir use, 


XXXIV, Thoro shall bo Indon, under tho suporvision of tha 
Suporntondont to pro. Suporintendent, on board of ovory stoam- 
seviha tho quantity of jao- Or ov boat enerying Inbourors to tho Dis 
vintona to bo ecariod on dvivts of Assam, Cachar, or Sylhot, at tho 
sleamor or bunt. timo of tho embarkation of auch Inbowrors, 
good and, wholosomo provisions for tho consumption of tho said 
Jeborors, to the amount or in the proportion which shall be pro- 
‘And the number op Setibed hy; tho Suporintondont. And it 
‘Modieal and other Ofllvay, shall not be lawful for the Mastor of tho 
stonmor, ortho Afanjco of the boat, to 
commence the yoyago without having on board such provisions 
ag afovosnid, or without having on board such Modical and other 
Olficors, Cooks, and other attondants, as tho Suporintendont 
shall order: and oyory Contractor or other person by whom oy 
on whoso account labourors aro ‘despaichod to any of tho said 
Districts, shall at his own oxponso provide such Modienl and 
othor Officors, Cooks, and othor attendants, as shall bo in ondh 
enso ordered by the Superintondont. 


XXXKV. Tho provisions with regard to registered labourors 

containod in Soctions 14, 380, 81, 82, and 

ree ane gogo 84 of this Act, shall bo npplicablo to 

apply ‘to’ chikhien, fon such childvon and ggod rolutives of tho 

accompanying Inbouras,” = labowrers as may, with tho consont of 

n Uontractor or Rocuiter, and with tho 

wrillon permission of tho registoring Magistrate or Superin- 
tondent, accompany thom, 


XXXVI The Suporintondent may rofuso to grant passos to 

Proportion of fimoles Hy labourers, i tho party to which thoy 
to bo uariivd on wluamer bolong, ov wilh whom ib is intonded to 
or boats forward thom, shall not consist of, or bo 
accompanied by, fomalos nbo¥o tho ago of twelve yonrs in auch 
proportion as tho Lioutonant-Governor of Bongal shall from 
timo to timo diveclh: Provided, always, that the proportion shall 
novoy bo loss than one fomale to ovory four malos. And it aball 
not be lawful for any Mastor of n slommer, or any Manjeo of a 
Dont, 40 convoy, oxcapt by tho expross pormiasion in writing of 
tho Suporiniondont, any party of Inbourors (whothor rogistored oy 
nol) whieh shall not contain or bo accompanied by such propor- 
tion_of fomalos an shall bo direolod by tho Lioulonaut-Covernor 
of Bongal as aforosnid, 
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XXXVIF. Ib shall_bo Iawful for tho Magistrato of any 
Magistiale of a Tre. District, through which n steamer or boat 
tnt anay board and ins having Jabourors on board shall be passing, 
speot atemucr or honk, to go on board such steamer or boal, and 
io inspect the samo or any pmt thoreol, and tho Mastor and 
Officors of such stenmer, and tho Manjeo of such bont, shall be 
pound io afford to tho Magistrate all ronsonablo facility for such 
inspection, and to giyo him all such information rospocting such 
steamor or boat and hor equipmonts, or respocting the labourorg 
gy other porsons ou board thoreof, os may bo ronsonably 
roguied by the Magistrate, : 
XXXVI. In any caso in which, on making such tuspoction 
Maglotento shall ropnt 28 in the last proceding Section provided 
fo Superintendent if ater for, the Magistrate ‘shall find that any of 
boarding he find prove the provisions of this Act have not boon 
pone of Act not comphed egmpliod with, ho shall report tho samo to 
ya the Superintendent by whom tho liconse 
to earry the Inbourors was granted Lo auch sloamor or boat; and 
if tho civeumetances of the caso avo auch ag in the Magistrate's 
opinion mako it necossary te do so, ho 
may dotain the said steamor or boat until 
tho provisions of this Act havo beon com- 
pliod with, so far as to make it possible for tho yoynge to bo pro- 
eoeded on with safety and veasonable comfort to the Inbourers, 


XXXIX, If violont sickness or disenso shall oxist among 
Magistrate may_afler lnbourors while passing through any Dis- 
constliing a Medal Ofce tricl, whothor by Jand ov by water, on 
cor, stop Inbourais on voy- their journoy either 10 » depdt or ta the 
nao, tei sickness ‘Diatriets of Assam, Cachar, or Sythot, ib 
setae shall bo lawful for tho Magiatrato of such 
Diniriot, if after taking tho opinion of the Civil Surgoon, ov 
other qualified Modical Officor, he shall think ib advisnblo so 
to do, to stop the labourers and detain them until such timo ng 
thoy sball be able to procoed with gafoty, In any enso in which 
Jnbourers avo detaincd as aforosnid by a Magistrate, he shiall 
ennse all necessary arrangomonts to be made for thoir accom. 
modation and welfare, and all oxponses incurred by him in so 
doing shall bo rocovorable with six por cont. inteveat from the 
Contractor by whom, or 10 whose dopOt, tho labourors avo dos- 
palchod, as money paid to the use of such Contractor, * 
XL, The provisions of this Act shall not apply to domostic 
Act not to apply to Servants, or to any Iabourer proceading 
domostio soivanis or to alone, or xecompaniod by his fnmily only, 
Jahomasproceoding lone, to ihe Districts of Assam, Cachar, or 
Sylhot, ox to any numbor of labourers loss than ton procooding 


And may dotain steam. 
or 01 boat 3f necessary. 
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there Logothor, without tho ialorvontion, diroct on indirocl, of a 
Rocruitor, or of a Contractor. 5, 

XL Ibis horeby doclarod that it shall not bo lawful for 

No deduotion to bo S2Y person, with whom a labourer has 
made fiom tho wages ontored into a contract duly oveeutod in 
montioned in tho attcsicd tho prosenco of tho Suporintondont as 
cont nal, provided in Soction J9 of thin Act, 
to make any deduction whaleyor, from the amount of wages 
which by such contract aro made payablo to the labouror, for or 
on neeount of tho oxvponsos inourrod in ongaging such labouror, 
or othorwiso ineurrod in rospecl of him prior to his reaching 
his Anal destination. 

XLIL For ovory offenco against tho provisions of this Act 

Dinialigs tn nas ediviee for which no spocial penalty is horoin. 

nol specially provided for. before appointed, tho offender shall bo 

liablo to a fino nob oxceoding two hun. 

drod Rupoos, and in default of paymont thorool to imprison. 
mont, for a term not oxeooding one mouth. 

XLIII. All finos imposed by this Act may bo recoverablo, 

cient ioatesciae Gant if for offences nob committod within the 
rocovorablo, local limits of tho Town of Calenita, in 
tho mannor prescribed for tho rocovory 
of fines by Section 61 of tho Codo of Criminal Proecduro, 
and if for offoncos committed within those limits, in tho mannor 
proseribed for tho recovery of penalties by Act XTII. of 1856 
(for pogulating the Police of the Towns of Culeutta, Madras, and 
Bombay) and Act XLVI, of 1860 fo amond Act AITL, of 1960) 
ov any othor Act for rogulatimg tho Polico of tho Sown of 
Calentta, in Loree for tho Limo boing. 
XLIV. Tt sholl no Javea ae tho en of 
ongul, by noliflestion in tho Ouloulla 
ay Re tlae petal Guzette, to doclavo that this Act shall 
of “this Ack to lhnunas havo effec’ (Hubject lo any restriction, 
fing i other Disuele imitation, or proviso which tho Lioulo- 
caldys Assam, &o, « 
nant-Governor anny think propor) as 
to Inhourors procooding to any other District of Bengal besides 
tho Diateicta of Assam, Cachnr, and Sylhot, and thencoforbh 
al tho rulos and provisions of this Act shall (eubjoct to such 
rostiglion, limitation, ov proviso, if any, as aforosuid) bo appli- 
eablo to tho ongagomont and twrangport of all labourers proccod- 
ing to such othor District, 

XLY. ‘Tho following words in this Act shall havo tho moan. 
ing horoby axsigned fo thom, unless thore 
bo something in tho subjoet or contoat 
yopugnanl to auch constuction, (Liat ix to say) —~ 


Tule: protation. 
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Tho word “Magistrato” in this Act shall moan any Magistrate 
“Biagtetiato.” of Polico for tho Lown of Caleutta, and 
aad art Magistrato or othor Officer oxorcising 
any of tho powors of 1 Magistrato, 
Tho word “Contractor” in this Act shall ba taken to mean 
“ » as woll a porson who contracts for tho 
Comisdeloa: supply of Inbourors to others, ag a porson 
who omploys Recruiters to engago and supply lubourors for the 
purpose of sorving such porson himself, 
Tho word “ Labourer” shall ineludo uti. 
" 
edabeice, sans and mechanics, 


The word “Sicamor” shall include any vessol propelled by 


sleam, and any flat or barge towed by a 


‘Stonmaen,? 
Blearaos stoamer, 


The word “India” shall mean any of the forritovies which are 
“Train.” or may bocomo verlod in Tor Majoaty by 
oe ihe Statute 21 and 22 Viet, chap, L0G, on. 

titlod “An Act for tho better Governmont of Jngin.” 
Words importing the singulav nnmbor, shall include the plural 
Numbo mumbor, and words importing the plural 
ere number, shall include tho singular numbor, 


‘Words importing tho mageulino gendor 
Sender. shall elude tho feminino, 


SCILEDULE A.—(Refarred to in Scotion +) 
Corvracror's Lronsn. 
Office of the Superiniondont of Labour Transport at 


A. B is hereby licensed 10 act, within tho local limits of my 
authority, as a Contractor for engaging and supplying porsons for 
tho purposo of labouring for hire in the Districts of Assam, Cachar, 
and iSylhol,—ander Act TIL. of 1868 of the Council of the Lioula~ 
nant-Governor of Bongal for making Laws and Rogulations, 


This licenso will bo in force for one yar ouly from this dato, 
Dated the» day of 
(Sd) 0. D, 
Superintendent of Labour Lransport. 
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SCHEDULE B—(CReferred fo tn Seetion 8.) 
Reonvrren's Licensn, 


Office of tha Superintendent of Labour Transport at 
A. B, is hovoby liconsed Lo act on behalf of TT, aa a Roernit. 
or for engaging ov indueing porsons {o proccod to tho Districts 
of Assam, Cachar, and Sylhet, for tho purposo of labowing for 
hivo,—undor Act JIT. of 1863 of tho Council of the Licntonant.« 
Covernor in Bongal for making Laws and Rogulations. 
This licanso will bo in force for ono year only from this dato. 
Datod tho day of 
(Bd) CD, 
Superintendent of Labour Lransport, 


ee 


ACT No. VT. or 1865, 


Passnp wy won Lrturexant-Goyrryon or Benaan uy Courem 





(Reocived tho assent of the Licutenant-Covernor on tho th April, 
1865, aud gf the Governor. General.on the 1611 April, 1805.) 


a’ 


An Aot to provide for the regulation and enforcement of Contracts 
Sov labour at places to whieh, by virluaaf such Contracts, the 
Labourer is lo be conveyed at the capensa of the Limployar, 


‘Whoroas it is oxpodionL to provido for tho duo protection 
of NatiyoJabourors whohave boon or shall 
hovealtor bo souyoyall ab tho oxpenso of 

thoir Employors, undor tho provisions of Act TIL of 1803, passed 
by tho Gioulonant-Covornor of Bengal in Couneil (an det to 
regulate the transport of Native Labourers to the Distriots of 
desam, Cachan, and Sylhet), ov of any other law, to Distriots 
other than tho Districts to wich thoy bolong; and for tho due 
onforcamont of tho contracts onterod into by such labourors 
with tho porsons whom Uhoy shall havo ongaged to sorvo for 
hivo; Tt is onaetod as follows :— 

I. Throughout this Act tho word “ Inbonror” moans a Inbouvor 
Favormrotat who has horotoforo ontored or shall hora- 
itatoue after, undor tho provisions of tho said Ack 

HT, of 1868, or of any other law, enter 
into a contract by which ho has boon or shall be conveyed Lo 
tho place of Inbor at tho oxpenso of the Bmployor contracting, 


Preambla, 
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Tho Lom “ Protector’ includes any Officor appointod by tho 
te Poffeton.” Lientenant-Governar of’ Bengal to por. 
, form all ov any of tho dutios of n Protoctox 


under this Act 


* “Worils usod in tho mageuline gondor 
Number and Gender. sneinda tho fominino, and the singular 


nunbor includes the phiral. 


IL. @f, upon any oxaminalion mado in accordance with Soo 

Reeruitor, inihgmg ta. fon 11, of tho said Act IIT. of 1863, or 
Dome: to ongnga ina Diss any othor Inw, ib shall appoar that any 
fuel to wluh he doesnot Jabourar, belonging to sny District in tho 
holong, may be fined, Provinces under the control of the Lioute- 
nont-Govornor of Bengal, brought beforo the Magistrato by a 
Reerniter, or otherwiso, docs not belong to the District in which 
the examination has beon conducted, and has not resided there a 
reasonsble timo for purposes of his own, or como thoro of his 
own accord to seek for employment, but has beon brought 
thithor from another Districh in tho said Provinces with tho 
viow of prevailing upon him to onter into an engagement thoro, 
it shall bo Jawful for tho Magistrate to fine the Reerutler such 
sum aa, in tho judgmont of tho Magisirate, may bo anficiont 
to enable tho isboneur to rolwn to tho District to which hoe 
Delongs, md to apply such fine to tho xe-convoyanco of such 
labourer to such District, 


III, The provisions of ihe preceding Section shall not apply 

Provioua Scetion not fo 40 any labourer who shall come from any 
apply ta Reeruilas ning. Province or Districh not under tho con. 
ing labomers flomn Dis- {vol of tho Lientonant-Qoyornor of Bengal, 
‘iwlot not withm Benga fon tho purposo of entoring into an ons 
gagemont in 2 istrict undor such control. Any Inbourer ro- 
eruited in any sich Province or District a8 Inst alorosnid, shall 
be taken by tho Reeruiter, for tho aaa of rogisiry undor 
Section 2, of the said Act, before a Magistrato of that District, 
subject to tho control of tho Lieutonant-Governor of Bongal, 
into which such Inbouvor shall first como afior his ongagomont, 


IV. Each labourer shall, under all circumstances, oxcopt ag 
a: hereinaftor specially provided, and not. 
id atlanta ninoont at withstanding any thing 10 tho contrary 
compulsory Inbour, contained in his contract, bo entitled to 
4 wages at tho minimum rate . following, 
namely, fiye rupces a month if n malo over twelyo years of 
ago; four rupoes a month if a fomalo over that nage; and 
ibyeo rupees 4 month if under that ago; or at the rato apocifiod 
in the contract if more than such minimum rate; and shall 
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not bo bound to sorve undor his contract for a longor period, 
than throo yoors from oithor the time at which such-contench 
shall be onlored into, or, in the enso of contracis which havo 
boon onlored into before tho passing of this Act, from tho dato, 
on which tho Act may como into opornation; nor to work on 
any Sunday, or for moro than six hours consocutively on onch 
of the ‘othor six days in any woek; nor for moro than nina 
hours in oach day. Lt shall bo tho duty of tho Suporintondont 
before whom any faturo contract is oxoguled by tho labourer, 
bofore he attosts tho samo, to explain fully 10 tho labourer tho 
minimum rato of wages to which he is ontitled, and what is 
tho rato fixod in his contract, and under what cireunst{ances 
alone tho lnbouror’s title to wagos can bo forfoited or suspouded 
as horoinafior montioned, and what is the period of timo for 
which ho is bound 10 sorvo. 


V. If, during tho curroncy of any contrach as aforosaid, tho 
On tennatr of an ce. e8tato on which the labouror shall hava 
tnlo, tho contract shall ongagod to work shall be sold ov trans, 
bo valid against, ond forrod by tho party contracting with such 
said to tho bonellt of Inbouror, to some othor porsort, or if somo 
ic othor porson shall becomo propriotor 
thoroof by reason of tho doath of auch party, tho contract, 
shall by such ovont bocomo null and void as rogards tho pariy 
oviginatly contracting, and shall bo valid to all intonts in law as 
poelwoon tho now propriotor and tho Inbonror, and shall onuro 
in the samo mannov as if such now propriclor had been namod. 
in tho contract as tho party conirgeling ; and go in tho enso of 
any ibeorryent transmission of intoresis by sale, transfor, o 
doth, 
VIL Hyory such contract as aforosnid may, by mutual agroo- 
Contact may ba tranee Mont of tho partios thoroto, bo trans 
forsoil, by attuat one forvod by tho Protoctor of labourora to, 
Bonls any othor labouror or omployor ; but in 
such caso tho Protoctor shall ondorso such trmalor on tho con+ 
tdwaot, and ghall also rogistor it in lis own Offico, 
VIL. On ovory ostato on whidh any labouvors shall be om« 
; i ployad, thore shall bo provided sufficient 
eeteelish Metelnos ani Trospical accommodation for ono in every 
ton of tho Inbourors so omployed theraon, 
ag woll af modicines of anch quality and doseriptions, and ac- 
cording to such goalo as shall from timo to timo bo fixod by the 
Lioulenant-Govornor of Bengal: and if “on any catate thera 
shall bo omployed threo hundred or moro Iabourors, it shall be 
tho duty of the proprictor of such oslato to placo in modicnt 
chargo theeeot wb Toast ono Modionl OMecor holding » modical 
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diploma from some Indian or European Collogintt Institution 
authorized to grant diplomas, or at least ono Officor for tho time 
being Heonsod by tlie local Government to act in such medical 
charge. 


VIII." If, on any, ostato in which Inbourers aro omployed, it 
shall ab any timo bo found that there is 
not such Hospital necommodation as afore. 
said, or that thore is nob providod for the 
uso of such Iebourors medicine of such quality nnd doscriptions, 
and according to such scalo as aforesaid, tho chiof porsom in 
charge of such estate shall be linblo to a fino not oxceodding five 
hundred Rupees. And if there shall be threo hundrod labourers 
employed on such estate, and it shall be found that thore is no 
such Medical Officer as aforesnid, such chiof porson as aforesaid 
shall bo liable to a fine not exceeding fivo hundred Rupeos, 
‘Tho continued omission to observe the provisions of tho last 
preceding Section shall be fineable undor this Soction as a 
distinct offence, and so on until tho omission is duly supplied, 


Ponnlty for broach of 
Inst Scotion, 


TX, Ib shall bo lawfal for tho Lioutonant-Governor of Bongal 
Assscinttiantead to, ye in any District to which ‘ho 
oP Btcctors Pw nid Act ITL. of 1868, ov this Act, has 
Deon or may bo in force, so many Pro« 
tectors of labourers as ho may think propor, and to define, by 
notification in the Osloutta Gazette, tho local limits within 
which each such Protector shall exerciso the powers and mntho. 
rities conferred, nnd perform the dutios imposed on him by this 
Act, Such Protoctor may bo vested with all or any of the 
powers of n Magistrato. 


X, It shall be lawful for tho raphe pease of Pena! 

* to appoint, under any such Protector as 

of eater Lew pforosnid, no many Inspoctora of Laboyrors 

. ag may be considered necessary to assist 

the Protoctor in the performanco of his dutios, and to assign such 

Protector and Inspectorg such establishment as may bo thought 

fit; and such Inspectors shall perform all the dutios and oxor- 

cise all tho powers, other than Magistorial powers, of such Pro. 

tector, which they shall be authorised in writing by such Pro. 
tector to porform or exercise, 


XI, -Every Employor of Iabourors, or tho chief yorsou in 
aq Rotum of Inbourers to charge undor him of tho ostate on which 
« "pd zont in helfyomly by Such Inbourors are omployed, shall, on 
Gimployen, &e, to Trotecs or beforo tho 1dth day of January and 
ie _ tho 1th day of July in ench and every 
year, mako out in writing, and doliyor fo the Protector of 
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labourots within the local limits of whoso authority auch ostato 

may bo situate, a Rottun of the number of such Inbourers as 

aforoaaid who shall havo beon omployod on tho oxtato on tho last 

day of tho proceding month, and stich Roturn shall bo in such 

form as may from time to timo bo proscribed by the Lieutonant- 

corennen of Bengal by an ordor to bo published in tho Valoutde 
‘azotla, 


XIL If any such Son ploy pe or othor porson as aforosaid 

Ponally for rotising or shal} vofuso, or wilfully omit, duly to sond 
omiiding to sond in Roluwn, 42 any such Rotwm as aforesaid, or shall 
ov sonding in incorrect knowingly sond in an incorrect Retin, 
Return, auch 2mployer or other person shall, on 
conviction thoreof hoforo the Magistrate of tho District, bo 
liable tio a fino nok excoeding fiyo huudved Rupoes: and a Cor- 
tiflento undor tho hand of the Protector to whom such Retwmn 
ought to to have beon sent, stating that such Return has not 
boon sont or is incorrect ag aforesaid, shall bo rocoived as sulli- 
ciont primd faoie ovidonce of tho truth of the facts stated in 
such Cortifleate, ¥ 


XTIL Tt shall bo lawful for tho Lioutonant-Govornor of 

Yonrly rato lo bo fixed Bengal, from time to timo, by ordor pub- 
Sor oncly cutato. Tishod as aforosnid, to Axa yearly sum, not 
oxeooding one rupeo por labourer, asa rato for tho purposo of 
providing for the salaries and emolumonts of the Proteetors and 
T iapodlare and tho sum or rato so fixed shall be payablo half. 

cathy fn po es of oach esiato Lor onch labourer omployed 
Tiossti according to tho last Return. 


XLV, Evory such Hmployor ov chiof porson ag nforesnid 

‘umployor, &o,, to gond Shall, within two months from tho anid 
in thereto duo nocording Ldth day of January and Ith day of 
to Return, duly aforosaid respectively, sond in to 
tho Colloctor of tho Districk such sum of monoy as shall 
Appom, necording to tho last Rotwn as aforesaid, to bo payable 
undor the last procoding Soction on necount of the labourors 
mentioned Lherein, , 

XV. If any such Tapia or chief porson as aforosnid, 

Mimployor, &o,, fallmg Shall {ail to comply with the provisions 
tosond in the rate in dus of tho last preceding Section, it shall bo 
Uimo, how%te bo deal wit, tho duty of tho Colloctor to notify such 
default to him; and if, within ono month from tho recoipt of 
anch notification, oy auch other period as may, nndor special 
circumstances, appear to the Collector rensouablo, such Employer” 
ox chiof porson as aforesaid shall not so comply, tho Collectoy 
shall levy the sum payable by distress and salo of any moyoable 
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proporty (othr than that of a labourer) which may ‘bo forna on 
the estate, or (if*thoro shall be no such ‘movenblo or sulliciont 
movenblo pecs found) by sale of a sufficiont portion of the 
estate itself, Such salo shall be conducted according to tho pro~ 
visions gf the lew for tho timo being in force for the renlizntion 
of arrears of Government rovonto, 


XVI, Every Protector of Inbouvors shall, once within such 

Books to bo kept, ma periods ns may bo fixed for such purpose 
poriodionl visits and Re. by the Lioutonant-Qovornor of Bongal, 
ports mado by Biotest. visit, cach osiuto, within tho limits of. his 
authority, on which there shall be employed any Iabourors, and 
inspect every Tospital, tont, camp, or building in any way usod, 
by any such Inbourer’, and investigate tho, condition of all the 
labourérs employed on such estate; and ‘for such purpose he 
may require that all the labourors employed on such estate shall 
be mustored before him with thoir several contracts, and may 
make such enguirios as may to him scom propor, livery such 
Protector shall koop Booksin which, from time to time, shall be 
entered the number of Inbourers then wider contract to onch 
Ee hes the numbor who shall then bo sick ov missing, or who 
shall have complainod of ill-trontment, the particulars of such 
complaints, and such other’ particulars regarding the labour. 
ers as tho Lieutonant-Governor of Bongal shall from time to 
time direct. Each Protector shall periodically make o written 
Report fo the Lientenant-Goyonor of Bengal, through the 
Commissioner of the Division, of the aforesaid particulars ; and 
any such Report, as regards any particular ostato, shall be open 
to the inspection of the proprietor ox chiof person in chargo 
of such estate, or any person by him appointed in writing in 
that behalf and the person so inspecting shall bo onliiied to 
take ® copy of the Report so fm as it rolates to such ostato, 


XVIL, It shall bo lawful for the Magistrate of the District, 

Mogistyato, Protootor, the Protector of inborers, or his duly 
&o, may inspect any os. authorized Inspectors, or any othor Officer 
tata at any timo, duly authorized by tho Lieutenant. 
Governor of Bengal, at anytime, to onter and? inspect 
any ostate, or any Iospital, camp, tent, or building wholly 
or partially used by or for labourers, and to roquiro that any 
Jabourer shall be brought before him, and to mako any onquis 
vies which he may think propor touching the condttion or 
troatment of such Igbourer, or of any other labourer omployod 
on such ostate, 


XVIII, If any Employer, or other porson acting for or 
Penalty, on poison ob- under such Employor, shall in any way 
structing inspection, &. obstruct or impede any ontry, inspoction, 
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61 Sing mado undor cither of the tivo Tascouing Soctions, 
auch Lmployor or othor porson as nforosnid shall bo liablo 10 0 
fino not oxcoeding five hundrod Rupeos for oach such offence. 


XIX. It shall bo lawful for tho Protoclor of labourers, 

Proteolor may suapend Within the local limits of whoxo authority 
contiael of any Iabomer any Inbouror may bo employod, to sus- 
fenpourily wnfitted fa yond, for such poriod as ho shall consider 
ADOT advisable, tho contract, or any particular 
torm thoreof, if such Inbouror shall bo, in tho judgment of such 
Protoctor, tomporarily wnllited for such porformanae, by ronson 
of sicknoss, Prog uauey, or othor sufficiont causo: Provided 
that very stich suaponsion shall be ondorsed by tho Protector 
on the contract: Provided, also, that evory such, Jabouror 
shall, during such ineapacity, vocoivo, in liou of full wagos, such 
a portion thoreof as shall bo considored suficiont by the Pro- 
doctor, and that tho time during which the susponsion con- 
tinuos shall bo reckoned as part of tho wholo tom for whigh 
tho Inbouror is bound to sorve, 


XX. If on any ostate it shall bo found that any Inbouror 
“vonally for vntawhully Whoso contract has beon suspendod as 
compelling any Inbomot to aforesaid, has boon compolled to perform 
wouk, any spocios of Iabour for which he was at 
tho timo unfil, or if any Jabouror shall havo boon compollod to 
orform work which, under stho provisions of Section 4 of this 
ct, he was not bound 10 porform, the chiof person in charge of 
such osinto shall bo linblo to a fino not oxcoeding two hundred 
and fifty Rupeos, 


XXL, If, in tho opinion of tho Protector of Iabowrors, auy 

Protcolor to givo Core bouror shall bo pormanontly wniltlod 
tifloato to Inbottror por. for tho porformanco of lis conlrnot ov 
manontly unfilled “Sor pny matorinl part thoroof, tho Protoctor 
Inbour, shall cortify to that offect in writing, and 
delivoy auch Covlifiento to tho Employor of auch Iabouror or 
somo ono on his behalf, and from the date of such Cortiflente 
the conivact of such Iabouvor, oxcepl as rogards any liability 
proviously incurred thoroundor, shall wholly conse and dotor- 
mine, ‘Tho Protoctor shall mako a Return of all auch cases of 
determination of contract in his Report undor Section 16 of 
thig, Act. Every labouror whoso contract shall have been 
dotorminod ng aforesnid, shall bo entitlod to bo yro-conveyed, nt 
tho oxponsé of his Dinployor, to the District in which ho was 
roornitod, or, if ho profer it, to xacoivo from his Empleyor throe 
months' wages at tho minimum rato fixod in Section 4 of this 
‘Act, nnd auch sum shall be recoverable boforo a Magistrate in 
tho mannor horeinaftor provided, 
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* 
XXII , Every ious who shall pub cla sear ea form, 
E . of his contract, shall bo forthwith por- 
elt oa fobo amitted by his Employor, or by the cliof 
poumitted (o have such porson in‘charge of the estate on whieh 
somplptlons roglatourt ho has been employod under such contract, 
to appear beforo the Protoctor, to have the eomplotion of his 
conirnct registered, If such Dmployer or chicf porson shall 
dotain such Iabouror after the completion of his contrast, or 
shall fail to givo notice of such complotion to tho Protector, 
within one month oficr the date of such completion, such 
Employer or‘chief porson shall be linblo to a Qne not oxcooding 
two hundrod and fifty Rupees, 

XXII, If avy Inbouror shall bo able ma desirous to pay to 
his Employer the sum of one hundred 
norlenge from eentrach and twenty Rupees, o1, if tho term of 
e z : his engagemont has loss than two yoars 
to ran, a sum equivalent to the minimum rate of wages of such 
labourer for the unexpired iorm of his ongagemont, such labouroy 
way domand to bo inkbn or allowed to go before the Protector 
within the local limits of whoso authority his ibaployer's ostato 
is situate, and, on his depositing such sum in tho hands of such 
Protector, such Protector, shall call for the contract of such 
Javourer, and ondorse thereon a Cortificate of Relonso by puretnass 
and shall hold the sum in deposit. on account of the Employer 
of such labourer. If any Employéy, or other petson authorized, 
to act for the Employer, shall noglect to comply with such 
demand, such Employor, or othor porson as aforosaid, shall bo 

liable to a fine not exceading two hundved and fifty Rupees, 


XXIV. LEyery labourer whoso contract shall havo boon 
Gites complotod or determined or roleased by 
ities Fe vine purchase as aforesaid, shall bo ontitled. 
contract has beon dotomni. to receive forthwith from the Protector a 
noil or beon completed, or Certificnte of Release inauch form as may 
Hho has putohnced relosso from time to tima be prescribed by tho 
. Lieutenant-Govornor of Bengal by an 

order to be published in the Onlouttg Gazeite, 


XXY. Eyory pare, ae orupiedon of whose contract 
beens _ or whose releaso therefrom shall havo 
peed hese ce ae been rogistored, shall be ontitled to entor 
eloneed therefiom mney on~ into m trosk contract before tho District 
orintoafrosh contact, Magistrate, in the mannor proscribed. in 
Section 19 of the said Act TIT. of 1868, for contracts onieved 
into before the Superintendent of Labour ‘Tranaport; and in ense 
of his sed into such fresh contract, all the provisions of this 
Act, and of the said Act IIL, of 1868, shall apply thereto, 
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XXVIL Tf any Inbouror shall stato v tig Employer, or to 

Tilubomordesiotocom. OY eet acting 10r such 1 ployer, 
plain, Employor to give that ho dosivos to make a cor plaint to 
noties 10 Protector, the Protector of lu. urors of pavsonal iL. 
ueago or broach of any provision of this act on tho part of such 
Employor or othor porson, tho person to whom such sintomont 
shall havo boon mado shall, within forty-cight hours, send notica 
thoreof in “vriling to the Protector, and in dofaull of so doin; 
gtich person shall bo linblo to fino not oxceeding flvo undo 
Rupees, . 


XXVIL. ‘Whonovor any Protector of Labourer shall rocoive 

Prolgotor how to proceed S8Uch notico in writing as aforesaid, or 
on recsipt of notico of'com- whoneyer any complaint of porsonal ill- 
plaint, usago or breach of any provision of this 
Act as aforosnid shall bo mado to him by any labouror against his 
Employor, or any porson acting for such Employer, or whonovor 
the Protactor shall havo other vonsonable grounds for bolioying 
that any such personal ill-usago or breach of any provision of 
this Actas aforosaid, haa boon suffored by a labourer, such Pro- 
tector shall forthwith, if tho ostato on which such offonco has 
beon commitiad is not situato within tho limits of his own autlio- 
nity, give yolico thereof in writing to tho Pratoclor within tho 
imils of whoso authority such ostnte is situated: and if such 
slate bo situntod within tho Jim'is of his own authority, thon 
such Protector shall forthwith mako full onquiry into tho mattor 
complained of . 


XXVLIL For tho poreeeen of a onquiry, : shall La law- 
tul for any Proloctor, if ho think ft, to 
Protootor - 4 * : 
tho “ompiniaanie ant hig aummon such Inbouror as aforosnid, ns woll 
Wwitnani. Ponalty 2 ag any wilnosses whoso attondance may 
obstruotingg porvico Of, oY ys if 4 *, 
Sberitonce fo, suiminons ho necossary; and if any Jmployor, or 
, othor porson authorized to adh for tho 
Pmployor, shall in any way obstruct tho sorvico of, or obedionco 
to, such summons, such lmployor or othov porson as aforesaid 
hall ho liable to w fluo nok oxcooding two hundvod and Afiy 
pos, 


XXIX. If, upon auch onquiry mado on tho complaint of 

Prajcolor how to procsod —& Inbouror, the Protoctor shnll bo of opi- 
if the'complaintbo mine = nion thal the complaint is untrue or 
or frivolous, frivoloug, ho shall onter in his book tho 
particulars of such complaint, and a short atatomont of tho 
grounds of his opinion raspocting it, and shall dismiss the com- 
plaint, and in such caso shall andorso on tho contract of such 
complainant the yumbor of days spent in such onquiry, and 
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guch number of days shall bo added to tho period for which 
such complainant had contenctod to servo, 
EXX, If, upon such enquiry as aforesaid, tho Protector 
Protostovhow to proceed Shall bo of opinion that the complaint is 
if tho complaint bo woll- yell founded, but not within his own 
fountiod. cognizance undor the pores conforrod 
upou him under Section 9. of this Act, he shall without dolay 
sond the complainant and his witnesses to the nearget Mngis- 
trate, and suclt Magistrato shall thoroupon deal with the caso 
in duo course of Inv. : ‘ 
XXXI. If, upon the complaint of any labourer, it slall bo 
Componention to bo givon proved to the satisfaction of the Magis 
if wages for morothantwo trade that the wagos of such Inbouror 
months aro due, hayt not been paid to him for a poriod of 
more than two months after they have become due, ii shall be 
lawful for such Magistrate to award 10 such Inbouver the amount 
which shall appear to be then dno to him; and also, by way of 
compensation, such further sum, not oxceeding ihat nmount, as 
shall appear to the Magistvate to be just ; and, in caso of default, 
the Od actor shall, upon the requisition of tho Magistrate, lov 
tho entire sum in tho manucr prescribed in Section 16 of this 
Act. * . 
XXXII. If the Employer of any labourer, or my porson 
chsadtach fob saneaticd piseed in authority ovor such labourer, 
ip ployer ‘bo convicted Dy Such Employer, shall be convicted of 
hy tho Court of Session, or any offence against such labourer, iiablo 
bo twice conyialed by % under the Cnminal Procedure Code, by 
Mopar Phcwes ori the Court of Sossion; er if any such 
‘wages bo not pard for moro ~Employor, or other person as aforosaid, 
than sx months or ln shall be twice convicted of any offence 
Thoupet bax boos, grossly ile soningt such labourer, iiablo undor tho 
‘ anid Code, by a Magistrate; ox if it shall 
be proved before » Magistrate that the wagos of such labourer 
haye not been paid for a period of more than six months aftor 
they shall have become duo ; or if tho Magistrate of tho District 
shall, on the roport of the Protector, and aftor duo onqniry, bo 
satisfied that any Inbourer has been compolled io perform any 
labour while ho was unit for it, or has beon subjoctod 10 gross 
ill-usage by such Employer, or any other porson placed in autho. 
rity over the labourer by such Employor, it shall bo lawful” for 
the Protector, ou the application of the labourer, in each of 
such cases, to cancel tho coniract of auch labourer, and to award 
to him such compensation for such cancolimont nob exceeding 
thirty Rupees, as ho shall think fi, and every such caneolmont 
shall be cerlifiod on the back of such gontract. and such labourer 
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alinll thon bo at liborty cithor to onfor into a frosh contract with 
any othor Employor, or lo volun to the District from whish te 
was reoruilod. 


In the Matlor of the Novthorn Assam Toa Company (a). 


‘Tho Protector of Labomors, who was also Magistinto, had released coitain 
labomers of tho Company fiom Uicir contract on account of their wages bung 
in guony for oro than six months, and eawnidod thom Rs. 635 odd as 
compensntion, 

‘Tho procoadings of tho Protootor wore vory inogular, Tho patios wore 
not oxaminod on solemn aMimation, nov was avidenco taken In support 
of*thal roprosontation, In, all 45 Inboureis had mado complaint to him, 
roprosoniifig, with the oxooption of ono man, thal thoy waro sevon montha 
in atreay of wages; but thoro was nothing an tho redod to show whnd 
amount of wages tho labourers were ontitled lo, or the dato on which thoy 
last recolved paymont, All that was apparont was, that tho lnboutots hai 
artnning account fom month to month with tho factory; and that whos 
the Protactor held lis onguiry oettain bulancos woro duo to thom. 

Ina roferonco to tho High Qowt by tho Judicial Commiastonor of Assam 
under Suction 434 of tha odo of Qiiminal Procedino, tho Jidgos (L 8, 
Jackson and Maikby, II) wora of opinion that tho proceodings of tha 
Protector woo illegal, “ho Ach evidently contomplatad two ontholy 
digtincl procevdings by the dietilot oilloors in Scotions 31 and 32, and tho 
faot that tho samo offluor is bath Magistigto and Protector of Labora doag 
not unahle him to moigo those tivo prodoodinys into ono. Until tho enquiry 
under Sootion 81 las bean complotad by tho Magistrate, and it hos boon 
agoor{niaed by him that tho wages of the lrbonror ato moro than six months 
in meat, tho Protcotor of Laborers is not competent to aot under Sootion 82, 

"Tho onquiry of tho ATagialinto under Soction $1 must bo condueted tn 
novordanco with Suction dif of tho Godo of Criminal Pigcodme (4), that 
is to say, ay nonr na way by, in accordance with tho ordinary procule of wy 
Muaglatinte’s Cout, 

“A dyfnite complaint muat bo mado, tho pty complained against must 
ho duly summoned, tho witnesses sworn and oxaminod, a formal order drawn 
‘wp, wd x full rgoord kopt of the proowndings on tho mote? Choy wore of 
opinion (lat * thia order waa Wrong 4 thera was nothing to show that tha 
wogaa of tho lnboiers had nob been paid fora period of six monthe, Wa 
do not sny that to aupport a conviction under Unis Aut, aix monthe’ full wagoa 
mnnet be dio, but cloaily thoo must bo somo wages duo wlavh lave boon 
moro than six monthe unpaid. | 

TTero the cvoltes had raueived somothing on acnouné evory month lode 
than the fall antount of thelr wages: but il acoma na strange mode of, f ft 
up tho aggount to appropsinte thoh, pay monts to tho actualmott(}ei {i 
thoy wore mado, natinal and ordinary course in an poodunk duivatt ig 
to appropunto paymonta to tho onelicet dubt dud, and unloés some? ay) ola, 
arrangoment waa elibwa to have boon ninie to tho oontrar fs that ia how the 
nodburita of (hese ‘aboot ight to havo boon mado up, No siich arranges 
mont eee think therofore that tho Mugistrato's dontputation 
wht MoE GoEs 





a) 8, TL, Rs, Alp, On,’ 80, 

& tho Otlmntial Basen Oodle, Soation 444 onnots 

Silo prooedune prosotibod by this Avb shnll bo followod so far ae {é cnn’ 
“ho in all Miscollangous Criminal Cages and Proooodings, which, afler the 
© passing of thie Act, alioll bo lnatiQuod in amy Court.” 
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“Ton thexo grounds wo sot aside the order of (ho Magialralo, but as tho 
gums ordered to bo paid to tho enolica do not appear to oxevot the amount 
actually duo for wages, wo do not consider it noccssary ty order thagy sume, 
if paid, to be refunded,” 


XXXII Any Jabounver who shall absent himself from his 

Ponalty on labourer for wboux without sufliciont causo, may be 
anbsenting himsolf without taken bofore tho nearost Magistrate, and 
suilicient cnuso, shall, on conviction, be sontoncod to lowo 
all claim to wages or allowances during tho poriod of auch ab- 
‘gonce, and algo forfoit to his Tmployey n sum not oxcooding four 
aunas for onch day during which such absence shall havo con 
tinued ; and in caso such absenco shall havo excoodod sovon 
days, or in enso such Iabouror shall have been alvoady conyicled 
of the same offonco within a poriod of three months, such 
Inbourer shall be furthormore sentenced 40 rigorous imprison~ 
mount for fourleon days. 


XXXIV, Any Iabouror who, without absonting himself from 
‘Send t6e SARA “aon hia Iabony, shall be wilfully nogligont or 
tigenco os indolence, © indolent in tho porformanco thoroof, may 
bo convictod as aforesnid, and shall, an 
such conviction, bo sentoncod to loso all claim to wages or 
allowance for tho poriod of such wilful nogligenco or indolonco ; 
and upon a second conviction within six months for a similar 
offence, shall be sontencod to rigorous imprisonment for four. 
toon days, 


XXXY, If any Jabouver shall dosort or attempt to dosort 

Labourer deserting may ftom his Jim ployar's sorvico, such Employ. 
‘bof approhondod without or ov any othox porson acting in his bohalf 
a starr, ; may, without firsl proouving warrant and 
withont tho ndststance of nny Polico OMeor ots, noyortholoss, 
shall bo bound to give such assistance if eallod upon to do so), 
apprehond such Inbourer whorover he may be found, : Provided, 
nevertheless, that if tho said Inbouror bo found in tho servico 
of anothor Employer, or poyond the limits 
of tho District in whiclf his Employor's 
catato is situated or in which ho desorted, ho shall not be arvest- 
od without ‘a warrant: Provided, also, that if tho Employor ov 
other porson as nforcdiit shall uso un. 
necossary violoncoin offocting such appro- 
henaion, or if he shall not, within forty-cight hours from the time 
ofsuch approhonsion, make over the said labourer 10 tho hands of 
some Police Oficor with a slatemont in wriling of tho approhend- 
x's nAMO and residouco, and of the chargo on which tho Inbouror 
has boon approbonded, or shall not vihorwigo within such period 


Proviso, 


Furthor proviso, 
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enuso him to bo emiiraye to tho noavest Magistrate, tho porsow 
xo approhending shall bo linblo to a fino not oxcooding iyo 
hundred Rupeos, 
XXXVI If any Iabouror approhondod, whether with ov 
Tabower when® mado Without awarrant, shail bo mado over to n 
aver bo the Polica, to bo Polico Olficor, it shalt bo tho duty of sucls 
taken Tietixe thy nenvest Offtcor to convey him without delay to 
Magintuulo. tho nearest Magistrate ; and if the ostalo 
or placo from which such labourer is chargod with having donorl. 
od, bo within tho jurisdiction of such Magistrate, he shall 
nuljudicato tho charge himself; but if not, he shall forward the 
aud Inbouror, undor custody, to tho Mngistrato within whose 
jurisdiction such ostate ox placo is situated, who shall ndjudicate 
upon ib, 
XXXVIT. If it be provod to tho satisfaction of tho Magis. 
Ponaltion for desertion wat that such Inbouror has desortod Lrom 
aul wrongful apmohen- his Employer's service, ho shall bo convicts 
sion. ed and sontoncod to rigorous imprison+ 
mont for a poriod not oxccoding throo months, fit be provod 
that tho Inbouror has boon spprohonded wronghlly tho porsoi 
approhonding him, or on whoro chavgo ox by whoso ordor ha 
ahall havo boon approhonded, shall bo sontonced to pay a fine 
not oxceoding fivo hundvod Rupeos, any poxtion of wlitth may 
‘bo awardod to such Jabouror, 
XXXVILT. All tho provisions of this Act, regarding tho do« 
Provisions —rogarding Sortion ov unlawful’ absonce of labourors, 
desertion ane unlawful abe ghall bo hold ord to labourors who 
genco to apply lo dusurlion  ghall dogarl whila in Uanatt to tho Disteiet 
_ in which thoy havo contracted to Inbonr 
for hivo; and auch Igbourors may bo tried cithor in tho District 
Zn which thoy may VF approhonded, or in tho Distries in which 
undor their contracls they ave bound (0 labour for hivo ; notwith- 
alanding thal the offouco may havo beon conumilted in a third 
District, 
XXXIX. Any porson who shall knowingly ond wilfully oritico 
Ponally for cntioing away, Rarbour, or employ any Inbouror 
away, harbouring, or om who shall havo ontorod into auch contract 
er ional parce as afovoanid with anokher parson, boforé 
such Iabourer shall havo boon lawfully 
tolonséa from aut contract, sliall bo linblo to & ponnlty nob ex. 
coading fivo lhundrod Rupeos. 


XL, Tt shall bo lawful for the Employer, or_mny porson aux 
Portion of aonionco may ‘thorisod to act Lov tho Employer of any 
bo cancelled if Nmployor Jabouror imprisoned for any olleuce under 
apply forvolummoflnbemer this Aol, to apply to tho Magistrate, nt 
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avy timo provious to tho oxpiry of such sontonco, that snch Ia~ 
houver bo made aver to him for tho purpose of completing his con- 
tract, and tho Magistrate shall, in such caso, mako over such 
Jnbouror and shall eancel tho vomaindor of tho sontoneo passed 
on him, and shall ondorso such eancolment, under bis own signi 
tre, on tho contract of such labourer. 
XLT. On tho oxpiry of auy sontenco of imprisonmont for 
‘Conviotion not to oper. SPY offonco undor this Act, it shall bo tho 
alo man volonee, but on auiy of tho Magisteato 10 mako ovor snch 
oxpny of aonteneoInbowor Inbouvor to any porgon appointod on tho 
to bo mado overto Lm pari of his Employor 10 rocoivo chargo 
Playon, of him; and no conviction undor this Act 
or imprisonment under euch conviction, shall bo held to oporato 
aad rolenge to any labourer from the torms of his contirnet: 
Provided, nevertholess, that tho period of imprisonmont shall in 
no cago be prolonged by ronson of no porson boing prosent on the 
part of tho Employor to tako chargo of tho labourer at tho oxpivy 
of his sentenco, but tho prisonor shall, in that caso, bo sont to 
the Employer's eatalo, and the expense of such conveyance shall 
be Jeyiad from tho Employor in tho manner proyided for iho 
ronlisntion of finos wador this Act 


XL, Evory sentenco of Ei tg for unlawful aeons 
from Inbour, and evory sentonco of impri- 
sop mtoneos to be onder gonment for any offence undor this Act, 
1B nono and us shall be endorsed on the peat ai tho 
nef absones to bead’ time of its being passed, by tho Oficor 
sate tonn of enviet, —assing it, and no auch poriod of impel 
gonment or nulawfal absenco, so ondorsed, shall bo rockonod ag 
part of the term for which the labourer is bound to servos but 
puch torm hall extend 10 euch farthor perigd as shall bo oquiva- 
Jent to the aggregate amount of the imprisonmonts and unlow. 
ful absences so endorsed. 


KLUI. In ovory caso in which o fino is imposod undoy 
Tprteonmant fn don thts Act, or under the anid Act IIL. of 
fault of payment of fino, 2868, it shgll bo compotont 10 tho Court 
imposing such fino to divocl by tho son. 
tenco that, in dofmult of payment of tho fine, the offondor shall 
suffer imprizonmon? for » certain torm, and anch iovm of impri- 
sonmont shall bo regulated in accordance with tho provisions 
of Sections 67, 68, and 69 of the Indian Penal Code. 


. KLIV. If a Protector a cue vial al any timo have 

ed roason to boliovo that any oslato ov por. 
aap edane ar ae fine tion of an ostato, situated within tho 
to'bo unflt for habitation, limits of his jurisdiction, is, by ronson of 
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a Commiltca shall bo climado or siluntion, unilt for human habi- 
amninonod, tation, auch Protector shall givo notico 
in wriling of hig opinion to the Magistrato of tho District; and 
auch Magistrato shall forthwith summon « Committoo to enquiro 
into tho fAtnoss of such ostrto or portion thoreof for human 
habitation, Such Commitice shall consist of tho Magistrnto, 
tho Protoctor of labourors, tho Modical Oficor of tho District, 
and ab lonat ono implore of Inbourors vesidont in tho Distriat, 
Such Committeo shall proceed, with ns little dolay as possible, 
to enquire into tho honlthinoss of tho estate or portion thereof 
1o which tho Protoctor’s roporé has referonco, and shall hear 
such ovidonco on tho subjoct as tho dwner of auch estate or 
portion of tho ostato ag aforesaid, or tho Employer or Protactor 
muy dosiva 10 placo hofore it; and, if such Committoo shall bo 
of opinion thnt such ostate or portion thoroof is wafit for human 
habitation, i& shall vecord a Rnding to that effoct; and tho 
contract of ovory labourer who shall havo contractot’ 10 servo 
on such estate shall thoroupon be null and void as regards such 
estato or suc portion thorcof: Provided, however, that every 
auch contract shall continuo valid with rogard to any othor por- 
tion of such estate, of to any obhor oslate of the same Employer, 


XLY, This Act shall be rond with, and 
Pamela usluon, DEAS, ttn Some of, tho snid Act ILL, of 1868, 





RULE, ORDINANCE, AND REGULATION I. or 1814,” 


This was only applicablo to Bombay, and was roponled by 
Aob XIIL of 1856, but 1 think it well to givo portions of ib in 
this pinco, T inko this from tho repork of tho judgmont of 
Yardloy, G., in Pithoba Adthdri vy, 4. I, Confteld, (a). 

Tho Act is ontitled— 

"Rulo, ordinanco, and rogulation for vesting any t100 of Hav 
Majesty's Tustroes of tha Peaco with power to doowla in all dite 

utos arising belwaon Masters and Mistresses and any of thete 
Tousahold sorvants, handle, an palanguin bearers; and for om» 
powering olther of the i ee of Police to decide egal 
wots of misoarviago dnd ilt bohaviou requiring modorate, though 
tomediate correction. 

Prifiarorm,—Whorons it has boon found oxpotiont to placo 
tho various descriptions of household sorvanis, haméls, or 
“palanquin beavers, in the omploy of the Buropenn and Native 
Tohabitants of this island, under cortain rogulations, whoroby 
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they may bo ronderod amenablo for any acis of misdemoanour 
or inisconduct towards their omployors, aud at the atmo timo bo 
soowrod from any loss of wayos ox ill treatment on tho part of 
their omployors. 

Tho Act was divided inlo two Titles—Tillo I containing Rogu. 
lations with respect Lo servants, &e, 

Avticlo 1 of that Title empowered Justices of tho Ponco to 
orterLain complaints respocling wages, and to ayard paymont 
of any sum in respoct thoreof not erceoding ono month's wagos. 

Article 2 is as follows :— . 

That it shall and may be Inwful to, and for any two Tusticos, 
upon application made upon oath by or on bohall of any mas. 
ter, mistress, or employar, against any servant whatever, taudh. 
ing any misdemeanour or ill-behaviour in such, his or hor service 
or employment, “or in absonting thomselves from tholy sorvico 
on a false"pretenco, to horar, oxamine and detormine tho’ sane, 
and on dae proof thoreof, to punish tho offondor by commitmont 
to the gaol of tho said town and island of Bombhy, thore to 
remain and bo kept to hard labour foy a reasonablo time, nob 
exceeding one calendar month, or othorwlto by abating somo 
parb of his or her wages, aud by discharging such servant from 
his or their sorvice and omploymortt.” 

Article 8 prohibited masters, &c., from discharging sorvants 
before the end of their {orm under a fino of Rs, 20, 


Anstore 4.—If any sorvant, hired by any master or mistross, 
depart from them boforo tho end of his or hor torm, unless it 
yo for some reasonable and just canso to bo shown tw two of the 
Justices for tho town and island of Bombay ; or if any sorvant, 
At the ond of his ov hor erm, dopart from his mnstov ov mistvoss 
without sovori days’ warning, every servant go doparting shall, 
on complaint mado thoreof by tho master or mistross to favo of 
tho Justices of tho town and igland of Bombay, and on duo firoof 
thoroof, be punished, at tho discrotion of the anid two Justicos, 
by a fine not oxeeoding ono month’s wagos, or by .commitmont 
do tho gnol of tho said town and island of Bombay, thoro to be 
kopt at hard Inbour for o reasonable timo nob oxceading one 
month, or othernee by abating some part of his or hor wages. 

* 


A. question avoso (Vithoba Mdihd v. A. I. Oonfidtd (a), 
whether a dirai or tailor was a “hougohold servant.” And, 
punishable under this Rogulation, ‘ 

Yanprey, OJ.; sad “Iam elenly of opinion, that oven though hhoa by the 
rock oy tho month, ho fz not a sorvant, may moro than a earpentor taken into 
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0 house to work ata salary for a given Ume; or than vn sonmalrasy pald by 
{tho month or hy the woek aa in England, We ma clealy of opinion tint a 
tallov is not a hongehold soryant, and Tam of opinion myaulf that ho is not n 
servant ab all! 

Tackson, J. 4 «+++ Tobservo that I havo boon reported aa saying that a 
Womeostio sovvant was one hued for a regulm poiod, and whose wholo tune wag 
at iia uinator's disposal s but I intended to apply, and dld apply, that defluition 
fo a norvant simplicrter and not to a houschold or domestic Borvant merely. 
But ,in this onso it is nocossny that a soi vant charged undor Atlivla & should 
bo cdneoned in howschold affaiis, Ie scoms to mo thal this diizeo waa not 
within that class of sotvants, if sorvant at all; for although ho was hitod 
for a regular peilod, 36 soome that his wholo timo ‘waa not gtvon to his 
employar, nnd that ho did not livo in Mr. Moaaon’s ponae, ‘Tho meio citoeum- 
atance Chat he sat ng a tailor in the house for a coutain number of horas day, 
did nol, I think, mako “hima Aouschold sovvant within (ho moguing of this 
Regulation.” 

Roles wore pasaod by tho Vico-Preaidont in Counoit of and for tho Prost. 
denoy and Settloment of Fort William in Bengal and registorod in tho Supreme 
Court as follows ;—~ * “ 

Rulo, Ordor and Rogulation, dated 11th Noyombar, 1814, Scotion*2, punishod 
A jomnoy man, Avorkman, ov labomor, ongaged for n tom, and abandomng: jis 
aoisive bole his tom was out, or left wifnished any work continoted for, 
without good cause shown to two Tustioos, with hard labour for a poriod not 
oxvveding Wwo months, 

Rule, Order and Regulation of tho 13th Apitl, 1818, Section 2, enabled two , 
Tuatioos of the Ponoo, upon comyfaints mado to thom against any moninl 
aoiyant omployed in ov about tho *hougo or out-hougo, or m or about tha 
sfablea ov codgh-housos of any person in Onloutta. .. of and concanng 
amy miscariingo, i-bohaviour, insoloneo, or neglect of duty iu such set vico, 
ov towards hia, hor, or thoir iespoctive mastois or mistresses, to lake cogni- 
wanod of sch complaint, to isano watiant, hoar paitios, and on conviction to 
pass eentonco of iupigonmont with had Inbour for a poriod not oxoveding 
two calondar months, 

Anothor Rulo, Order and Rogulation, dniod 12th Novomber, 1816, punished a 
tt onrney an, worldng atifcor, or othor workman, handiorafiaman or labour ay: 
(1) nogleating to commonca or comploto work contracted for, or absonting 
Inmgulf trom his work; (2) conspiring to obtain an incienao of wages, av prevont- 
ing, or ondvavom ing to povent, any unliied or unemployed ‘worlman from 
Jnting himsolf, or poisunding any hhed workman fo quit his servica; (8) 
puloining matorints given to be worked up, or articles to be oloaned or ropalved, 
or tools bolonging (o hia muster, } 
* Sootion 4 empoworod to Tuatioes of the Ponco, upon all oonvigtlons wndor'thig 
Rule, to durpose a Ano of 100 Sicon Rupogs on anal ofoudor, and commis to gaol 
with hard Tabon for n poriad not oxcooding 60 days, unioss fag pnid, gv, if the 
onao require it, to commit offondas to honso of carieotion to hard {about for 
A petlod not axoadiling 60 days; and ompoworcd Justices to givo the whole of 
any pail of tho Anos to tho parly agguloved. 

Anothor Rulo, dated 22nd Ootohor, 1810, provided for the punishmont of 
frauds and nogleat of duty by workmon omployed in the ming. All offences of 
this nature would now be punishable undor Bortion 22£ of tho Panal Cote, 

I havo thought it wall to appond a short nnglysis of those “1ules, order 
and rogulatious,” although {hoy havo no longer the force of law. ‘Cho offonaes 
cocina i thera will, most of thom, te mot by ono Revtion oF another of the 

‘unl Codg, 
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ee 
ARUIMENT a ws ; on 
ACCLDEN'L, 

Act dono by, no offenco an . te 
ACT, 

What tho word donoles on oe uu 

Whon ib includes illegal omission ow an 


ACT XIII. or 1850, to provide for tho punishmont of 
Inonches of contract by artificos, workmon, and 
Inbourors in corlain eases ve on 

AOL ITI, or 1863 (Bongal Couneil), to rogulato tho 
transporb of native Inbourers to tho districts of 
Aasam, Onchar, and Sylhet we aw 

AOL VI, ov 1866 (Bengal Council), to provide for tho 
regulation and onforcomont of continota for labour 
a places to which, by virtuo of such coitlrncls, 
the Jabouror is to bo convoyod sat tho oxponso of 


tho omployer us we Me 7 
AGENT 

Of ownor or ocoupior of land, not giving Polico nolica 

of riot on on ae on 

When liable 0 fino if riol is committed ve 


Seo Unnawrun Assiamiy. Brusosr or Tavs, 
ANNOYANCE. —Soo Ison, 


ASSAULT, 
Defined one ue one ae 
Moro words do not amount to on on 
Punishmont fore a oe we 
ARTIFICER, 
Contract by as a “ on 


Seo Act XIII. or 1889, 
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y,vi 


ii 
ii 


xly-xlvit 


xlvlii-lxtii 


Ixiit-Lyxvit 


rE 


xv 
XV 
xv 


xxxili 
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ASSEMBLY. 

When it is unlawful oe a “ 

Momber of unlawful we te 1 

Punishment of mombor of unlawhl vs on 
ATTEMPTS 

Lo commit offences on a or 
BREACII OF TRUST, ORIMINAL wn on 

By clork or servant on w ue 

By public sorvant, banker, merchant, or agont me 

By carrier, &o. sy “ on on 
BREAKING OPEN 

A closed receptacle containing property ... nie 
CARRIER, 

Criminal breach of trust byw. ow ow 
CHEATING, 

Dofined on ve on on 

By porsonation os “ on 

Punishmont for 1 oo on 

Must be tho cause of the act dono us te 


Punishment if offendor knew hoe was likely to cause 
loss to ono whoso interest ho was bound to protoot 
Induoing delivery of propaty oe ow 
CHARACTER OF SERVANY,—Seo Devawarton, 
CLERK. , 


Possossion of, is possossion of master sa om 

Thoft by, af master's property ws ow 

Criminal broach of trust by we “ 
CONTRACT, 

Criminal broach of oe vee om 

Of sorvico during a voyage or jofirnoy «a. on 

To attend on helpless persons ‘0 we 


Tu writing by artificor, workman, or Inbouver to serve 
ata distant place to which tho servant is conveyod 


at the master's oxponso on ow 
Sea Srnvicn, 
CONVERSION, 
Fraudulent us ae uw um 


Paad, 


vii 
viii 
vii 


xt 
xxi-xxiv 
wil 
xxiv 
xxiii 


xxv 
xavi 
xxvii 
axvi 


xxvii 
xxvil 
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Paan, 
COUNTERFEIT, 
Defined aee ow 1” on il 
CRIMINAL BREACH OF CONTRACT OF SERVICH, 
Sco Sunvror, 
GRIMINAL BREACIL OF TRUST, * 
Seo Drnaon or Trust, 
CRIMINAL ‘TRESPASS we ve eu xxvili 
GRIMINAL INTIMIDATION ws. on a xl 
DECHIT.— See Cuzatine, 
DECENCY, 
Publio oe ane oo ry) xii 
DEFAMATION an ow eo Xxgvil, xxxvill, xxix, xb 
Punishmont for ,., an on on al 
DISIONESTLY, 
Nofinod ow u wn oo i 
DRUGS, j 
Adultoration of + on te ene xi 
Salo of adulterated on on vn xi 
Solling ono drag for anothor knowingly on xli 
DWELLING. 
Theft in on on ow on xvili 
FAITIL—Sea Goon Farr. se 
FALSE WEIGIUS OR MBASURES, 
Using om uw se te x 
Being in possession of a on on x 
Making ov golling on on on x 
TOO). 
Adulloration of +. aw on ve xi 
Solling noxious v4 on on tee xi 
FORGE .. oe ow on 7 xiv 
FORGED DOCUMENT on ue at XXX 
FORGERY on on on te XXX 
FRAYDULENTLY, 
Dofinod um ee “ me i 
GAIN. 
Wrongful us on ow ony i 
GESTURE. 


‘When it may amount to an agenulb a ue xv 
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Pian, 
GOOD PATTII te ae us oe ni 
GRATIFICATION, 

Publio sorvant nocopling a ae we MM, xlii, Atif 
GRIEVOUS ILORT " mu ow xii 
IIRING 

Or boing hired to join unlawful assombly a vili, ix 
TLOUSE-BREAKING on en on axix 
TIURT wa ae rr) “a ov] Mii 
INSU, 

Provoking broach of peaco . a a xl 
JOINT ACT ae ate on Me ik 
LABOURER on oe on te xxviii 

See Act XIII, or 1869. Acr III, or 1863, Aor VI. 

oF 1866. 

Seo SErvion, 

Cuminal breach of contract of service by oe xxiii 
LEGALLY BOUND. 

Defined or an uw a iit 
LIABILITY . 

OF ons for nots dono by another in furtheranee of 

common design me om “ fieviii 
LOST PROPERTY, 
Finding of, misapproptintion om me xx 
MBASURES. 

Seo Fausn Wrierrs on Mnasvnus, 
MISAPPROPRIATION . on ow on xx, xvi 
MISCHIED tse fr) we sey MEXYL, KAXVLL 
MISFORTUND, 

Act dono by, no offence us ry v8 ivi 
MISTAKE OF FACY. « 

Act done by reason of, when ib is no offence os ii 
MISTAKE OF LAW 

Does not prevent act fiom being an offonce an * iti 
MORALS, 

Publio m ae oe oo xti, xtil 
NEGLIGENCE, 

With respoot to poison, combustible matior, auimals xii 
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OBSCENE, i 
Selling books, &eo, which aro +s ae an 
OCCUPIER 
Of land not giving Polieo notice of riol, Habtlity of 
person for whose benefit riot is committed rr) 
Liability of agant of occupier, &o, ae at 


OWNER OF LAND. See Qoourren. 
PERSONATION.—Seo Oxkatina, 


POSSESSION, 
* What amounts to te we oe 
PRINCIPAL AND ABETTOR,—See Angraenn, 
PROVOCATION... on on “ 
‘PUBLIC SERVANT, : 
Railway aervants ava, ha. ae a +s 
Revciving gaitifiontion, &o. 1. ue toy 
RWASON TO BELIEVE uM oo m 
RECEIVING STOLEN PROPERTY, 
What is “ stolen property” aw on 
Hobitually dealing,in stolon proporty, nnd assisting in 
concealing stolen propor ty +e ae ow 
WUPULATION. 
Forging doouments for purpose of hurling anotlfor 
person on one on ow 
Soo Drvamation, Fonromry, 
WLOT. 
Porson qn whose behalf it tales place, his linbility ... 
Tiabilily of his agont or manager on at 
Thing persons lo tulo part in on oo 
Boing hired to take pat in ae ae “e 


sAL UY, PUBLIOW~Soe AvunwEnation, Nuteanon. 
JERVANT, 


Possession of, is possession of maslor in tw 

hott by wn Ww mn a 

Criminal broach of trust bys a we 
SERVICE, 


Bronoh of contract of, duving voyage or journoy vu 
Contract need nob bo mado with porson who acbually 
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porforme tho sorvice w au eee xxl, saxty. 
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SERVIGH,—(Continued.) 
To atlond on helpless persona m 


' 
Danas 


a xexlll, oxly 


Criminal beench of contract of service by arlifiese, 
workman, or Inbourer to serve ab a distant plaee, to 
which servant is lo bo conveyed ab maator’a oxponsd xxxill, xxxv 


SLIGHT ARM. 


Act ocansioning, no offenco.s. a) 
STOLN PROPERTY 7 m 
TUEFL “ws ah " 

Defined on o w 

Punishment for simplo ow uw 

By cleric or servant va ue 


TRUST,—See Brisacrt or Trusy, 
UNLAWFUL ASSEMBLY. 
What constitutes me a 
See Tron, 
VOLUNTARILY, 
Moaning of tho word it tie 
WEIGIITS, 
Seo aren Weranra on Measures, 
WORKMAN, 
Criminal bench of contenet of sorvice by 
Seo Aon XIII. ov 1869. Service, 


WRONGIUL GAIN, 
Monning of tho term te oe 
WRONGFUL LOSS. ; 
Meaning of the torm on nw 
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